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May 8, 2012 

Federal Agencies Move to Regulate Aspects of Hydraulic 
Fracturing
The U.S. Department of the Interior issues proposed rules for hydraulic fracturing on federal 
and Indian lands; the U.S. Environmental Protection Agency issues draft Underground 
Injection Control program permitting guidance for wells that use diesel fuels. 
 
On May 4, both the U.S. Department of the Interior and the U.S. Environmental Protection Agency (EPA) 
announced new draft proposals related to hydraulic fracturing. The Interior Department announced proposed 
rules for hydraulic fracturing occurring on lands controlled by the Bureau of Land Management (BLM). EPA issued 
draft guidance on using diesel fuel in hydraulic fracturing operations, which would apply to operations EPA directly 
permits under the Safe Drinking Water Act, regardless of whether located on federal or private lands. Both the 
Interior Department’s proposed rules and EPA’s draft guidance will be subject to a public comment period before 
being made final. 

Interior Department Issues Proposed Federal Land Fracturing Rules 
The proposed rules from the Interior Department’s BLM govern future hydraulic fracturing of oil and natural gas 
wells on 700 million acres of federal mineral estate and 56 million acres of Indian mineral estate. Currently, such 
lands account for approximately 3,400 new wells per year, 90% of which BLM estimates are developed using 
hydraulic fracturing. The proposed rules revise current BLM regulations, imposing various new requirements on 
hydraulic fracturing operations (both future and already operational). Public comments on the proposed rules are 
due within 60 days of formal publication in the Federal Register (expected shortly), with BLM expected to adopt 
final rules by the end of 2012. 

In general, the proposed rules would do the following: 

• Impose new well-bore integrity assurance requirements to verify that fluids used do not escape during 
fracturing operations. 

• Require public disclosure of chemicals used during hydraulic fracturing after fracturing operations are 
completed.  

• Establish new requirements that oil and gas operators have a water management plan for handling fracturing 
fluids that flow back to the surface. 

 
BLM estimates the new rules will impose additional annual costs of $37–$44 million per year, and maintains that 
its rules are “consistent with” current American Petroleum Institute guidelines for well construction and integrity. 

The rules would impose a range of new specific requirements on operators in furtherance of the three general 
new regulatory objectives described above. Many of the regulations will require that, before beginning well-
stimulation activities, operators submit to BLM information such as cement bond logs that demonstrate well 
integrity and information specifying the water source to be used in the fracturing operation. In addition, operators 
would be required to provide detailed information about the proposed well-stimulation engineering design, 
including estimated maximum injection pressure, estimated fracture length, and total fluid volumes to be used. 
Other requirements for receiving BLM approval would involve providing information on the geologic formation of 
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the well and the handling of recovered fluids, and any additional information requested by the BLM reviewing 
official. Operators also would be required to certify that they have complied with all applicable federal, tribal, state, 
and local laws.  

As to actual operations, among other things, operators would be required to conduct certain pressure tests before 
beginning operations and to continuously monitor and record pressures during well-stimulation operations. 
Operators will be required to report certain pressure irregularities on the annulus immediately and to use lined pits 
or storage tanks to manage flowback fluids, although BLM specifically invites comments on whether this latter 
requirement is unnecessarily duplicative or burdensome in light of existing state regulatory regimes. 

Under the proposed rules, further information must be reported 30 days after completion of well stimulation. One 
key requirement involves disclosing each fluid additive used, along with the fluid’s associated trade name, its 
purpose, and “the complete chemical makeup of all materials used in the actual stimulation fluid.” The proposed 
rules exempt the disclosure of trade secrets and proprietary information. BLM indicates that it is seeking ways to 
coordinate this chemical reporting requirement with similar requirements adopted by various states, including 
potentially using the existing FracFocus website. BLM specifically requests comments on the most effective 
means to “avoid duplication of requirements with existing state requirements” while also noting that it is BLM’s 
intention to implement on public lands “whichever rules, state or Federal, are most protective of Federal lands and 
resources and the environment.” In addition to chemical disclosures, operators would also be required to, among 
other things, certify that well-bore integrity was maintained throughout the operation and provide detailed 
information regarding the handling of recovered fluids (e.g., volume recovered, methods for handling and 
disposal).  

EPA Issues Draft Guidance on Diesel Use in Fracturing 
EPA’s draft guidance details how EPA will permit hydraulic fracturing activity for which diesel fuel is part of the 
fracturing fluid. The guidance would apply where EPA is the permitting agency under the Safe Drinking Water 
Act’s Underground Injection Control (UIC) program. While not itself a binding “regulation,” any final guidance will 
likely be considered highly controlling by individual EPA agency permit writers involved in crafting and approving 
particular permits. In addition, in those jurisdictions where states have directly assumed the responsibility of 
issuing UIC permits, the guidance may also prove influential 

The draft guidance outlines for EPA permit writers requirements for allowing diesel fuels to be used for hydraulic 
fracturing wells and technical recommendations for permitting those wells. Among the topics covered in the 
guidance are descriptions of “diesel fuels,” including six Chemical Abstracts Service (CAS) registry numbers: CAS 
68334-30-5, CAS 68476-34-6, CAS 68476-30-2, CAS 68476-31-3, CAS 8008-20-6, and CAS 68410-00-4. Other 
topics include approaches for authorizing multiple wells through area permits; application submission and review 
procedures; well-construction requirements (new and already constructed wells); operation, mechanical integrity, 
monitoring, and reporting requirements; financial assurance requirements; and public notification and 
environmental justice considerations. 

Implications 
Both the BLM proposed rules and the EPA draft guidance will undergo a 60-day public comment period once 
formally published in the Federal Register. Interested parties should review each set of proposals closely to 
assess how their operations would be affected and should submit comments to the agencies noting any concerns. 
Failure to participate in the public rule-making process, whether directly or through an industry trade association, 
can severely limit any later opportunity to bring a court challenge to such rules or guidance.  

Contacts 
If you have any questions or would like more information on the issues discussed in this LawFlash, please contact 
any of the following Morgan Lewis attorneys:  

Washington, D.C. 
Ronald J. Tenpas  202.739.5435  rtenpas@morganlewis.com  

mailto:rtenpas@morganlewis.com
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Alex S. Polonsky  202.739.5830  apolonsky@morganlewis.com  
Charles B. Moldenhauer  202.739.5758  cmoldenhauer@morganlewis.com  
  
Harrisburg 
Maxine M. Woelfling  717.237.5065  mwoelfling@morganlewis.com 
 
Now Available: Environmental eDeskbook 
This eDeskbook is designed to be an up-to-date reference tool for people encountering environmental issues and 
the regulatory framework established to protect the environment. The eDeskbook provides quick access to 
current contact information, articles, environmental regulations, noteworthy calendar items, and other 
environmental resource materials. View the Environmental eDeskbook at 
environmentaldeskbook.morganlewis.com.  
 
About Morgan, Lewis & Bockius LLP 
With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive transactional, 
litigation, labor and employment, regulatory, and intellectual property legal services to clients of all sizes—from 
global Fortune 100 companies to just-conceived start-ups—across all major industries. Our international team of 
attorneys, patent agents, employee benefits advisors, regulatory scientists, and other specialists—nearly 3,000 
professionals total—serves clients from locations in Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, 
Harrisburg, Houston, Irvine, London, Los Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, 
Princeton, San Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis 
or its practices, please visit us online at www.morganlewis.com.  
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed 
as, and does not constitute, legal advice on any specific matter, nor does this message create an attorney-client relationship. These materials 
may be considered Attorney Advertising in some states. Please note that the prior results discussed in the material do not guarantee similar 
outcomes. Links provided from outside sources are subject to expiration or change. © 2012 Morgan, Lewis & Bockius LLP. All Rights 
Reserved. 

 
 

mailto:apolonsky@morganlewis.com
mailto:cmoldenhauer@morganlewis.com
mailto:mwoelfling@morganlewis.com
http://environmentaldeskbook.morganlewis.com/
http://www.morganlewis.com/

	May 8, 2012
	Interior Department Issues Proposed Federal Land Fracturing Rules
	EPA Issues Draft Guidance on Diesel Use in Fracturing
	Implications


