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This is a declaratory judgment action brought by Plant Insulation Company (‘“Plant”).
Plant is a defendant in several thousand pending asbestos bodily injury and wrongful death
lawsuits. It was first sued for asbestos bodily injury or wrongful death in the late 1970s or the
early 1980s, and asbestos cases are filed against it regularly at a rate of approximately 40 to 50
per month. The defendants issued primary and excess liability insurance policies to Plant at
various times through 1985. The declarations sought by Plant in its Second Amended Complaint
(“complaint”) involve the construction and interpretation of insurance policies issued by the
defendants as the policies may apply to asbestos cases pending against Plant and to be asserted
against Plant in the future.

Plant has stressed the fact that it does not seek rulings from the Court that any particular
asbestos case is actually covered under the defendants’ insurance policies. To the contrary,
Plant’s request in this action, as Plant has made clear to the Court, is limited to seeking
declarations interpreting the insurance policies that will enable the parties to determine whether,
and to what extent, insurance coverage is available for asbestos cases now pending, or to be
asserted, against Plant in the future. Thus, for example, Plant seeks declarations that, as applied
to those situations where it is judicially determined in some other proceeding at some future date
that a particular insurer has a duty to defend and/or indemnify Plant with respect to an asbestos
claim, the insurer having such duty or duties must defend and/or indemnify Plant “in full” against
the asbestos suits, that coverage is triggered “continuously” under the policies during all periods
in which a claimant suffers asbestos injury, and that the insurer is required to prove that an
asbestos claim falls within either the “products hazard” or “completed operations hazard”
provisions of the policies for an aggregate limit to apply to the claim.

This Court agrees that Plant’s complaint seeks policy interpretation declarations intended
to bind the parties if a future dispute arises as to the availability and extent of coverage for
specific asbestos claims. It is true, as Plant has argued, that adjudication by this Court in this case
as to the application of insur;ance coverage to the thousands of pending and likely future claims
against Plant would be an impossible judicial task. Instead, what is sought by Plant’s complaint

is interpretational ground rules that will guide and bind the parties in the event of future
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disagreements. It is pursuant to Section 1060 of the Code of Civil Procedure that Plant seeks
declaratory relief, and the decision in Armstrong World Industries, Inc. v. Aetna Cas. & Sur. Co.
(1996) 45 Cal. App. 4th 1, is exemplary of the type of declaratory relief here sought.

Defendants raise numerous affirmative defenses to the complaint, including the equitable
defenses of unclean hands, waiver, and judicial estoppel. Those equitable defenses are claimed
by defendants to result in a total bar to Plant’s maintenance of this action. In other words,
defendants contend that these defenses should be applied en masse as an equitable bar to coverage
for every present and future asbestos claim asserted against Plant, without need for judicial
analysis as to whether the facts of a particular asbestos case bring it within coverage under the
insurance policies. What is sought by defendants is a ruling from this Court, sitting in equity, that
because of Plant’s past conduct claimed to constitute unclean hands, waiver and judicial estoppel,
the insurers have no obligation under their contracts with Plant to defend or indemnify it |
regardless of the facts or circumstances of any particular asbestos claims. Under defendants’
view of the affirmative defenses, it would not matter whether an asbestos claim is actually
covered under the policies because Plant’s conduct at issue has worked a loss of any coverage for
all cases for all time.

It is at defendants’ request that this Court has bifurcated the trial so as to try in this Phase
II the three affirmative defenses of unclean hands, waiver, and judicial estoppel, and to do so
before addressing the issues of policy interpretation sought in Plant’s complaint. Since these
three affirmative defenses would be irrelevant if there were no remaining extant coverage, this
Court is asked by all parties, solely for purposes of adjudicating the defenses, fo assume that (but
not to decide whether) Plant’s policies do include unexhausted coverage for the defense of, and
indemnification with respect to, the underlying asbestos lawsuits.

The Phase II issues arise against the following background. In a nutshell, all parties agree
that the aggregate limits applicable to the products and/or completed operations hazards under
each of Plant’s primary and excess policies have been exhausted. However, Plant asserts, and
this Court is asked to assume correctly so, that the insurers have additional coverage obligations

with respect to pending and future asbestos claims notwithstanding the prior exhaustion of the
3
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policies’ aggregate limits. Thus, this Court is to assume, and does assume, for purposes only of
this phase of the case, that the Plant policies provide it with asbestos claims coverage that is
limited only by the policies’ “per person” and “per occurrence” (or “per accident”) limits, which
apply separately to each asbestos claim. This assumed additional coverage is sometimes referred
to as “non-products” or “operations” coverage and insures against claims arising from asbestos-
related operations, such as installing, repairing, removing, or displacing asbestos or asbestos-
containing products. In short, pursuant to the direction of all parties, this Court, for present
purposes only, assumes that Plant’s policies include “operations” coverage and that therefore the
policy obligations and limits of the insurers’ policies have not been satisfied or exhausted.

For analytical purposes, and at the risk of oversimplification, it can be said that the
essential issue in this Phase II is whether Plant is barred from obtaining its assumedly otherwise
available operations coverage by reason of the facts relating to its alleged conduct under
challenge. The Phase II trial commenced on June 2, 2009, and included 24 trial days, 3233 pages
of transcript, 28 witnesses (appearing either live, by deposition designation, or by trial testimony
in an earlier phase), and 573 admitted or judicially noticed exhibits. Closing arguments
concluded on December 9, 2009, and thereafter the parties presented written submissions,
including Proposed Statements of Decision, following which the Phase II issues were submitted.
On March 16, 2010, this Court issued its Proposed Statement of Decision.

Thereafter, on April 6, 2010, defendants filed their Objections to the Court’s Proposed
Statement, and on April 16, 2010, Plant filed its Response thereto. Except to the extent that
changes have been made to the Court’s Proposed Statement in this Final Statement, the Court
overrules defendants’ objections and declines defendants’ invitations to make other or further
findings and conclusions.

Having considered all the admitted evidence' and all the arguments of counsel presented

orally and in briefing, this Court now issues this Final Statement of Decision related to the Phase

! Citations to record references in support of specific findings in this Final Statement of Decision are not intended to
suggest that other portions of the record do not also support those specific findings. The Court relies upon the
entirety of the admitted evidence, subject to the following qualification. Certain testimony and exhibits referenced in
this Final Statement of Decision were admitted into evidence for limited purposes. The Court relies on that
testimony and those exhibits only to the limited extent they were admitted.

4
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I issues. The Court’s holding is against the defendant insurers on each of the three Phase II
affirmative defenses.
L FINDINGS OF FACT

To the extent that legal conclusions are stated under the heading “Findings of Fact” or
factual conclusions are stated under the heading “Conclusions of Law,” no limitation is intended
by the headings. Under the heading “Findings of Fact,” the Court first addresses some matters of
general background and thereafter areas of specific subject matter.

BACKGROUND

Plant is a Bay Area company that formerly distributed and installed asbestos-containing
products. (Ralston, Trial Tr. vol. 4, 493:3-494:1 1, 495:3-496:8.) Between 1948 and
approximately the end of 2000, Plant was the exclusive distributor and installer in Northern
California and parts of Nevada for certain insulation products manufactured by Fibreboard
Corporation (“Fibreboard”). (Ralston, Trial Tr. vol. 4, 495:28-496:8.) Until approximately 1971,
high-temperature insulation products manufactured by Fibreboard contained asbestos. (Ralston,
Trial Tr. vol. 4, 502:5-9.) Plant ceased installation and sales operations in 2001. (Ralston, Trial
Tr. vol. 4, 448:22-449:10.)

For the last three decades, Plant was run by a relatively small team of individuals. On the
executive side, Douglas Ralston was a Plant Director from 1980 to 2004 (Ralston, Trial Tr. vol. 4,
399:25-27) and became Plant’s President in 1985. (Ralston, Trial Tr. vol. 4, 394:13-16.) He was
President and Chief Executive Officer of Plant from 1985 until approximately late 2007. (Ralston,
Trial Tr. vol. 4, 394:13-16, 440:28-441:8; Gregory, Trial Tr. vol. 5, 575:8-14.)

Plant has been represented primarily by its General Counsel, John M. Gregory, and since
1994, also by its outside counsel, Monte S. Travis. (Gregory, Trial Tr. vql. 2, 126:14-22; Trial
Exh. 4516, Travis Depo. at 177:13-15.) Gregory began legal work for Plant in 1981, becoming
General Counsel in 1985 and a minority stakeholder in the company in early 1997. (Gregory,
Tnal Tr. vol. 2, 126:14-18; Ralston, Trial Tr. vol. 4, 396:26-397:12; Trial Exh. 3230.) Ralston
was the primary shareholder in the company in the 1990s through 2004, when Plant’s lawyers,

Gregory and Travis, acquired 100% ownership of Plant through a holding company named Plant
5
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Equitable and Asbestos Claims Enterprises, LLC (“PEACE”), of which Gregory and Travis were
the sole owners and which had no purpose other than to act as a holding company for Plant. (Trial
Exh. 3589; trial Exh. 4516, Travis Depo. at 31:9-11; Ralston, Trial Tr. vol. 4, 434:1-14; Gregory,
Trial Tr. vol. 2, 123:5-124:16.) PEACE held all of the stock of Plant from 2004 until February
2009. (Gregory, Trial Tr. vol. 2, 123:16-21.) Since February 2009, all of Plant’s stock has been
owned by a charitable trust for the benefit of the Pulmonary and Critical Care Division of the
University of California, San Francisco Medical Center. (Trial Exh. 4117, at p. 1; Travis, Trial
Tr. vol. 15, 1841:11-24; Gregory, Trial Tri. vol. 2, 124:9-12.) The trustee of that trust is David
Gordon. (Trial Exh. 4117, at p. 1.) Currently, Plant is managed by Gordon, pursuant to an
Executive Consulting Agreement that Plant entered into with Flintkote Corporation (“Flintkote™)
on January 16, 2008. (Trial Exh. 4019.) Gordon is an executive employed by Flintkote. (Travis,
Tnal Tr. vol. 14, 1713:12-20.)

On May 20, 2009, Plant filed a voluntary petition for reorganization under Chapter 11 of
the United States Code in the United States Bankruptcy Court for the Northern District of
California (the “Bankruptcy Case”). (Trial Exh. 5700.) Gordon is designated in the Bankruptcy
Court as Plant’s “Responsible Person.” (Trial Exh. 5703.) By Order of June 1, 2009, as corrected
and re-filed on July 24, 2009, the Bankruptcy Court ordered that, as applied to the case at bar,
“[t]he automatic stay” under bankruptcy law is modified “only to the extent necessary to permit”
trial and resolution of these Phase II issues. (Trial Exh. 6010.)

Lawsuits seeking damages for injuries allegedly caused by exposure to asbestos were
filed against Plant beginning at least as early as the late 1970s or early 1980s. (Ralston, Trial Tr.
vol. 4, 512:12-16; McClain, Trial Tr. vol. 7, 966:9-12.) Many of those cases involved claims that
the plaintiff had been exposed to asbestos during the course and because of Plant’s work with
asbestos-containing products such as insulation. (Brayton, Trial Tr. vol. 7, 878:28-879:20;
McClain, Trial Tr. vol. 8, 1064:21-1065:11.) Legal theories of recovery typically asserted against
Plant in these cases included negligence and strict or product liability. (Gregory, Trial Tr. vol. 2,
132:12-133:6; Ralston, Trial Tr. vol. 4, 506:28-507:7; Brayton, Trial Tr. vol. 7, 876:22-877:12;

McClain, Trial Tr. vol. 8, 1064:10-20.) In other words, the asbestos personal injury suits brought
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against Plant frequently sought liability on theories of strict liability and negligence as supported
by allegations that during contracting operations Plant negligently installed, removed, repaired, or
otherwise manipulated asbestos-containing products. (Gregory, Trial Tr. vol. 2, 133:1-6; Brayton,
Trial Tr. vol. 7, 877:7-24.)

Plant’s insurers paid collectively at least $125 million defending and indemnifying Plant
against the asbestos suits between 1987 and 2001. (Trial Exh. 1122; Gregory, Trial Tr. vol. 2,
119:13-23.) Consequently, the persuasive inference is that the insurers knew of the factual and
legal allegations advanced in support of the asbestos claims asserted against Plant, and the
insurers ultimately conceded in oral argument that each insurer was aware of the nature of the
asbestos cases filed against Plant during the period in which that insurer was defending and/or
indemnifying Plant through the time it notified Plant of the exhaustion of its policies..
(Defendants’ Closing Argument, Trial Tr. vol. 24, 3177:4-17.)

One of Plant’s insurers, Fireman’s Fund Insurance Company (“Fireman’s Fund”)
launched a “full scale” investigation into insurance coverage issues arising from Plant’s asbestos
suits in 1981. (Trial Exh. 35, at p. 1.) Fireman’s Fund understood by no later than 1981 that
“Plant’s function primarily is that of an installer rather than a distributor.” (Id., at p. 3.)

Another of Plant’s insurers, OneBeacon Insurance Company (“OneBeacon”), has known
since 1979 (at the latest) that Plant was sued in asbestos cases (Trial Exh. 5056, at pp- 19-20), and
OneBeacon has known since at least the 1980s that Plant was at least sometimes so sued as an
installer of asbestos-containing insulation products. (Trial Exh. 5975 (Perkins Depo. at 102:8-17,
137:5-18, 137:21-22).) OneBeacon’s claims handler typically read defense counsel summaries of
asbestos cases against Plant. (/d., at 120:20-121:7.) For example, OneBeacon and Fireman’s
Fund were both aware of a serious asbestos case against Plant in the early 1990s, filed by William
Cardia. (Trial Exh. 5057A.) Defense counsel summaries provided to at least OneBeacon and
Fireman’s Fund discussed that Cardia alleged injurious exposure to asbestos while working as a
plumber at Foothill College, Carlmont High School, and The Sequoias Retireme;lt Home, in the
vicinity of Plant workers who were installing insulation products. (Id., at FFIC0089265; Trial

Exh. 5975 (Perkins Depo. at 154:6-155:4, 156:4-157:2); Trial Exh. 5981 (Solano Depo. at
7
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246:23-247:24).)

Plant was insured by the Mission Insurance Companies (“Mission”), which have become
insolvent. (Gregory, Trial Tr. vol. 2, 196:14-21.) In 1995, Plant submitted an amended
contingent claim to the California Insurance Guaranty Association (“CIGA”™) to preserve its rights
under excess insurance policies issued by Mission. (Trial Exh. 3205.)

By 2002, each of Plant’s primary and excess insurers had taken the position that its
aggregate limits of liability had been exhausted by payments made on behalf of Plant in the
asbestos cases. (Gregory, Trial Tr. vol. 4, 384:28-385:28.) Between 2002 and January 2006,
Plant did not tender the defense of newly filed asbestos cases to its primary insurers, nor did it
notify its excess insurers that cases were still being filed against it. (Trial Exhs. 3949, 3949A;
Gregory, Trial Tr. vol. 6, 734:16-735:1; Travis, Trial Tr. vol. 13, 1609:19-1610:16.) As of
January 2006, there were approximately 3,800 asbestos cases pending against Plant in California.
(Trial Exhs. 3949, 3949A; Gregory, Trial Tr. vol. 6, 734:16-735:1.) During the period of time
from January 31, 2001 through mid-January 2006, cases were filed against, and were served on,
Plant at the rate of about 58 cases per month. (Trial Exh. 5960.) Since mid-January 2006, the
rate of filing of new cases has been fairly consistent, averaging about 43 cases per month. (Id.)

Beginning in 2001, Plant ceased actively defending the asbestos lawsuits filed against it.
(Gregory, Trial Tr. vol. 3, 370:11-27.) Plant entered into “standstill” agreements negotiated by its
insurer-appointed defense counsel, pursuant to which it generally did not file answers or appear in
the asbestos cases. (Trial Exh. 5982 (Wallace Depo. at 104:1-105:5, 124:15-125:8, 129:1-130:7);
McClain, Trial Tr. vol. 8, 1128:15-1129:17, 1131:17-1132:13.) Discovery went forward, and the
cases proceeded against other defendants. (McClain, Trial Tr. vol. 9, 1198:23-1199:8.) At
various times after January 2006, previously filed asbestos cases subject to the prior “standstill”
arrangements were “activated” or “reactivated” with respect to Plant. (McClain, Trial Tr. vol. 8,
1049:13-18; Trial Exh. 6015 (Harley Depo. at 87:20-88:1, 89:20-91:7); Trial Exh. 5972 (McNeil
Depo. at 33:4-17, 64:25-65:14, 65:22-66:2, 66:24-67:19, 68:11-69:10); Trial Exh. 5968 (Haas
Depo. at 104:22-105:25).)

In October 2005 Plant executed a document generally referred to as the “Plant Matrix” or
8
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the “Matrix,” which was designed to distribute $35 million that CIGA made available in 2001
under the Mission policies to pay asbestos cases against Plant. (Trial Exh. 3758, at
TPE0O114157.) Certain lawyers representing plaintiffs who had asserted asbestos claims against
Plant (“Plaintiff Lawyers”)2 also executed the Matrix. (Id., at TPE00114158-159.) The Matrix
established, among other things, a mechanism for making payments of the CIGA funds to those
who submitted claims. (Id., at TPE00114125-126.) As of February 1, 2006, Plant and certain
Plaintiff Lawyers executed the First Amendment of the Matrix (the “First Amendment”). (Trial
Exh. 3793.) The parties dispute the purpose, intent, interpretation and enforceability of the
Matrix and the First Amendment in several particulars, all as reviewed and analyzed more fully
below.

It was on January 17, 2006, that Plant filed this coverage action against solvent primary
and excess insurers. (Gregory, Trial. Tr. vol. 6, 747:16-17.) On January 18, 2006, one day after
filing this action, Plant notified defendants that there were “more than 3,800 asbestos bodily
injury lawsuits and claims presently pending against Plant” and tendered those approximately
3,800 claims and lawsuits to defendants, demanding that defendants defend and indemnify Plant.
(Trial Exh. 3949, at TPE00135322 and TPE 00135329.) Plant’s primary insurers defended cases
being prosecuted against Plant beginning in the summer of 2006 and ending with Plant’s
bankruptcy filing. (Gregory, Trial Tr. vol. 6, 760:11-14; Travis, Trial Tr. vol. 12, 1483:28-
1484:2; Travis, Trial Tr. vol. 16, 1927:25-1928:8, 1944:16-1945:1.)

THE 1987 DEFENSE AGREEMENT
In March 1987, Plant entered a Defense Agreement with American Employers Insurance
Company (“American Employers”), Fireman’s Fund, and the Insurance Company of North
America (“INA”). (Trial Exh. 57.) OneBeacon is the successor-in-interest under liability
insurance policies issued by American Employers to Plant. (Trial Exh. 4559.) OneBeacon was
known previously as Commercial Union Insurance Company (“Commercial Union”). (Trial Exh.

5975 (Perkins Depo. at 19:12-25); Allyn, Trial Tr. vol. 10, 1285:9-10.) ACE Fire Underwriters

2 The term “Plaintiff Lawyers,” as used herein, refers to any group of lawyers representing any plaintiffs in
underlying asbestos cases.
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Insurance Company is alleged to be responsible now for the liability insurance policy
administered by INA as respects the Defense Agreement. (Trial Exh. 4443, atp.4 (1 15),p. 9
24); Trial Exh. 57, at UN0O00437; Trial Exh. 5249A.)

The 1987 Defense Agreement states that Plant had “been named as a defendant in various
Asbestos-Related Cases,” and that Plant and the three signatory insurers had “reached an
agreement regarding the INSURERS’ defense of Plant in relation to the Asbestos-Related Cases”
as described in the Defense Agreement. (Trial Exh. 57, at p. 2.) That agreement further provides
that “[e]ach Party to this Agreement expressly reserves any rights and defenses which it may have
against any person or entity, including parties to this Agreement, to assert any theory of coverage
and to interpret any policy of insurance in any manner deemed proper by the interpreting party,
even if it is inconsistent with this Agreement.” (Trial Exh. 57, at p. 5.)

THE 1989 DEFENSE AND INDEMNITY AGREEMENT

In October 1989, Plant and several of its primary insurance companies -- American
Employers, Fireman’s Fund, Yasuda Fire & Marine Insurance Company (““Yasuda”), United
States Fidelity & Guaranty Company (“USF&G”), Royal Insuraﬁce Company (“Royal”), United
National Insurance Company (“United National”), and INA -- entered an Interim Defense and
Indemnity Agreement. (Trial Exh. 62.) That agreement states that its purpose was to resolve and
compromise, on an interim basis, disputes that existed between Plant and the signatory insurers as
respects the “administration, defense and disposition of the Asbestos-Related Cases.” (Trial Exh.
62, atp. 2.)

The Interim Defense and Indemnity Agreement provides that “[e]ach Party to this
Agreement expressly reserves any rights and defenses which it may have against any person or
entity, including Parties to this Agreement, to assert any theory of coverage and to interpret any
policy of insurance in any manner deemed proper by the interpreting party, even if inconsistent
with this Agreement.” (Trial Exh. 62, at pp. 4-5.) By its terms, the agreement “will continue in
full force and effect indefinitely, until one of the Parties chooses to withdraw from the
Agreement” in a specified manner. (Trial Exh. 62, at pp. 2-3.) No evidence was presented at trial

that any party ever withdrew from the agreement in the specified manner.
10
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The primary insurers who defended and settled the asbestos claims against Plant through

approximately August 1993 were the insurers who were parties to the Interim Defense and

Indemnity Agreement,

plus Industrial Indemnity Company (“Industrial Indemnity”). (Trial Exh.

3175.) Itis a reasonable inference, and the Court so finds, that these primary insurers were aware

that Plant’s business included working with asbestos products, and that lawsuits prosecuted

against Plant included allegations and claims that asbestos exposure during Plant’s work

contributed to injure the asbestos plaintiffs.

ALLEGED “EXHAUSTION” OF THE PRIMARY COVERAGE

Between August of 1991 and August of 1993, Plant’s primary insurers formally advised

Plant that its primary coverage under their respective policies had been exhausted. These

statements were tantamount to advising Plant, and thereby affirmatively representing to Plant,

that its coverage for products and/or completed operations hazards was exhausted and that there

was no other coverage under the policies, including non-products or operations coverage. That

message was repeatedly delivered, as follows.

On August 5, 1991, USF&G advised Plant by letter that “the aggregate limits of liability

payable under USF&G Policy No. ICCB 1435 for the policy period 1/1/80 - 1/1/81 and Policy

No. ICCB 83425 for the policy period 1/1/81 - 1/1/82 will soon be exhausted . . . . Please be

advised that USF&G will not pay any sums in excess of its aggregate policy limits.” (Trial Exh.

3085.)
On August 20,

1991, United National advised Plant by letter that it had “exhausted the

$500,000.00 aggregate limit of liability of its policy under which it participated in the defense of

the Plant Insulation Company relative to the asbestos cases.” (Trial Exh. 3091.)

On August 29,

1991, Yasuda advised Plant by letter that its payment of a portion of a then

pending asbestos claim asserted on behalf of Plant “will exhaust Yasuda’s $500,000 limits.”

(Trial Exh. 3093.)

On October 2, 1991, by letter to John R. Wallace, a lawyer engaged by certain of Plant’s

insurers to defend asbestos cases prosecuted against Plant (Trial Exh. 5982 (Wallace Depo. at

12:9-11); Gregory, Trial Tr. vol. 2, 126:1-3.), USF&G advised Plant that USF&G had “exhausted

11
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its aggregate limits of liability payable under Plant Insulation’s policies . . . . By copy of this
letter, we are advising Plant Insulation and all interested parties that USF&G owes no further
defense to Plant Insulation as its aggregate limits have now been exhausted.” (Trial Exh. 3098.)

On November 12, 1991, Royal sent a letter to Wallace “Re: Plant Insulation Exhaustion
of Policy Limits.” Royal stated in its letter that “our policy limit has been exhausted . . . . By
copy of this letter, we are advising Plant Insulation and all other interested parties that Royal
Insurance owes no further defense to Plant Insulation as its aggregate limit has now been
exhausted.” (Trial Exh. 3101.)

On January 13, 1992, Commercial Union advised Plant by letter that it had “exhausted its
$9,500,000 aggregate limits of liability payable under Plant Insulation’s pblicies with
Commercial Union effective 1/1/62 and expiring 1/1/76. Commercial Union no longer has any
obligation to defend or indemnify Plant Insulation Company.” (Trial Exh. 3106.) About two
months later, on March 8, 1993, Commercial Union advised Plant by latter that $9,500,001 had
been “paid on Plant Insulation cases. This amount paid exhausted all of Plant’s aggregate
coverage with Commercial Union Insurance Company.” (Trial Exh. 3152; Gregory, Trial Tr. vol.
2, 184:4-185:1.)

On January 22, 1992, the CIGNA Property and Casualty Companies told Wallace by letter
that “INA has exhausted its aggregate limits of liability payable under the policy issued to Plant
Insulation Company. By copy of this letter we are advising Plant Insulation and interested parties
that INA owés no further defense or indemnity to Plant Insulation as its aggregate limits have
now been exhausted.” (Trial Exh. 3108.)

On February 19, 1992, Fireman’s Fund advised Plant by letter that “it is expected that
settlements being processed by [Wallace’s] office will exhaust [the Fireman’s Fund] limits within
the next several days. By copy of this letter we are notifying all interested parties that FFIC will
owe no further defense or indemnity to Plant Insulation once its aggregate limits have been
exhausted.” (Trial Exh. 3112.)

On February 26, 1992, Fireman’s Fund advised Plant by letter that the payments it made

to settle asbestos cases filed against Plant by two individuals “exhaust[s] FFIC’s limits of
12
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$4,100,000.” (Trial Exh. 3116.)

On August 6, 1993, Industrial Indemnity advised Plant by letter that Industrial had
“exhausted its policy limits and, in turn, its defense obligation to Plant Insulation Company . . ..
By copy of this lefter to Robin Cooper of AIAC, I am advising her of this development and that
Plant Insulation Company will now be looking towards its excess carriers to carry on the
continued handling of these lawsuits.” (Trial Exh. 3175.) United States Fire Insurance Company
(“U.S. Fire”) is allegedly now responsible for the Industrial policies. (Trial Exh. 4443, at p.5,
25.)

Following the asserted exhaustion of its primary insurance coverage for the asbestos suits,
some of Plant’s excess insurers began defending and indemnifying Plant against the asbestos
lawsuits. (Gregory, Trial Tr. vol. 3, 266:24-267:4.) One of those excess insurers, Westport,
refused to defend or indemnify Plant against the asbestos lawsuits. (Gregory, Trial Tr. vol. 2,
189:4-16.)

THE WESTPORT LAWSUIT

On May 17, 1995, Plant sued Westport and various professionals in the Alameda County
Superior Court (the “Westport Lawsuit”). (Trial Exh. 4260.) In its complaint, Plant alleged that
Westport was responsible for a $10,000,000 excess insurance policy that Plant had obtained in
1979 from Puritan Insurance Company (“Puritan”), but that Westport had asserted that the policy
was “void ab initio or voidable by reason of alleged nondisclosure of material facts in the
application for said policy.” (Id., at {6, 11.) Plant also alleged that “[t]he last of Plant’s
primary insurance policies was exhausted on August 6, 1993.” (Id., at {9.) In so alleging, Plant
was merely repeating what it had been told by its primary insurers.

Among other things, Plant sought declaratory relief that “Westport is under a duty to
defend all asbestos-related personal injury and wrongful death cases which were pending against
Plant on August 6, 1993 or which have been served on Plant subsequent to that date and in which
the claimant alleges that he or she or the claimant’s decedent was exposed prior to July 1, 1979 to
asbestos-containing insulation products sold by Plant and to indemnify Plant against such

actions.” (Id., at§ 11.) There is no evidence in the record that Westport ever responded to the
13
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Westport Lawsuit, that action was ever assigned to a judge, or that there was any contested
proceeding in the action. Instead, Plant and Westport entered into a tolling agreement shortly
after commencement of the action (Gregory, Trial Tr. vol. 3, 276:22-277:1.), and in connection
with that tolling agreement, Plant dismissed the Westport Lawsuit without prejudice (Gregory,
Trial Tr. vol. 2, 195:10-20.).

Plant and Westport thereafter entered into a confidential settlement agreement called
“Agreement of Complete Policy Release and Buyback™ on September 25, 1995 (the “Westport
Combplete Release”). (Trial Exh. 4528.) Under the Westport Complete Release, Westport agreed
to pay Plant $6,000,000 in exchange for Plant’s release of Westport (a) from all of the latter’s
obligations under the $10,000,000 Puritan policy, and (b) from all present and future claims and
causes of action under the Puritan policy. (Id., at {f 7, 24-30.) Plant also agreed that it “intends
to forever and fully discharge and release WESTPORT from, and to irrevocably waive, all such
claims and causes of action, even if hereafter discovered or brought to its attention. Accordingly,
PLANT specifically waives any benefit of any principle that releases are to be narrowly
construed, and instead intends that the releases herein are to be broadly construed, and further
expressly waives any benefit of California Civil Code, Section 1542.” (Id., at{31.) The
settlement occurred following the dismissal without prejudice of a lawsuit filed by Plant against
Westport (Trial Exh. 4260, at p. 1; Gregory, Trial Tr. vol. 2, 195:5-24), but there was no evidence
of any judicial involvement in the Westport Complete Release.

There is no evidence in the record that the defendants in this case (a) were aware of the
Westport Lawsuit at any time before the commencement of the instant action, or (b) took any
action based on anything that occurred in the Westport Lawsuit. More specifically, there is no
evidence that the defendants in this case relied in any way on Plant’s allegation in the Westport
Lawsuit that its primary coverage had been “exhausted” as of August 6, 1993. Indeed, as
previously noted, Plant was merely repeating the position made clear to it by the primary insurers.

THE 1997 CLAIMS HANDLING AGREEMENT

Effective November 1, 1997, Plant and some of its first-tier excess insurance companies --

Granite State Insurance Company (“Granite State”), Insurance Company of the West (“ICW”),
14
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Insurance Company of the State of Pennsylvania (“ISCOP”), American Home Assurance
Company (“American Home”), and CIGNA Property and Casualty Insurance Company (“CIGNA
P&C”) -- entered into a Claims Handling Agreement. (Trial Exh. 6008.) ACE Property &
Casualty Insurance Company (“ACE P&C”) is alleged to be responsible now for the CIGNA
P&C (formerly known as Aetna Insurance Company) policy. (Trial Exh. 4443, at p. 5 ({ 21), p.
10 (f 40); Trial Exh. 5250; Trial Exh. 4559, tab 14.) The Claims Handling Agreement referred to
ISCOP, American Home and Granite State as “AIG.” (Trial Exh. 6008.)

This agreement states that its purpose is to “set forth the rights and duties of the parties
with respect to the handling of asbestos-related bodily injury and death claims against PLANT
during the life of this agreement.” (Trial Exh. 6008, at p. 1.) It provides as follows:

e “[a]ll parties, including PLANT, hereby reserve all of their rights under all policies of

insurance issued by Signatory Insurers to PLANT.” (Trial Exh. 6008, at { 12.)

e “[e]xhaustion of all of a Signatory Insurer’s policies issued to PLANT during the life
of this Agreement shall release the exhausting Signatory Insurer from any further
obligations under this Agreement.” (Trial Exh. 6008, at §| 13 (emphasis added).)

e the agreement “shall be automatically renewed on the anniversary of the Effective
Date . . . unless PLANT or a Signatory Insurer gives notice in writing to all other
parties not less than sixty (60) days prior to the anniversary date of its intention not to
renew, in which event this Agreement shall expire at 11:59 p.m. on October 31 of that
year.” (Trial Exh. 6008, atq 1.)

No evidence was presented at trial that any party to the Claims Handling Agreement

effective November 1, 1997, ever provided notice of its intent not to renew the agreement.

ALLEGED “EXHAUSTION” OF THE FIRST-TIER EXCESS COVERAGE

On February 19, 1998, ICW’s counsel informed Plant by letter that “ICW exhausted its
$5,000,000 limits on January 27, 1998 . . . . Pursuant to the limits of liability on the policy, no
further defense obligation exists from January 28, 1998 forward.” (Trial Exh. 3268.)

On May 30, 2000, a representative of AIG informed Plant, the other Signatory Insurers to

the Claims Handling Agreement, and Safety National Casualty Company (“Safety National”) that
15
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“the AIG member company first layer excess coverage will exhaust with payments I will be
making this week.” (Trial Exh. 5431.)

Taken together, these representations to Plant that its only coverage was exhausted
necessarily conveyed to Plant that, at least so far as the insurers were concerned, there was no
pertinent coverage except that which was subject to the policy limits applicable to products and/or
completed operations hazards. Putting it differently, the message to Plant was that it had no other
coverage, such as what is now assumed to be operations coverage.

Either before or during 2001 Safety National paid the $5,000,000 aggregate limit on its
policy. (Travis, Trial Tr. vol. 9, 1232:4-11.)

THE 2000 CLAIMS HANDLING AGREEMENT

On August 25, 2000, Plant and its second-tier excess insurers -- Granite State, Transport
Indemnity Company (“Transport”) and Gibraltar Casualty Company (“Gibraltar”) -- entered into
a Claims Handling Agreement. (Trial Exh. 3303.) Gibraltar is now known as Mt. McKinley
Insurance Company (“Mt. McKinley”). (Stipulation on Record, Trial Tr. vol. 9, 1218:12-21.)

Under the Claims Handling Agreement of August 25, 2000, Granite State agreed to
defend and indemnify Plant against “asbestos-related claims.” (Trial Exh. 3303, at  2.)
Transport and Gibraltar agreed to indemnify Plant “for settlements or verdicts arising out of
asbestos-related claims covered under this Agreement.” (Id.)

This Claims Handling Agreement states that “[a]ll parties, including PLANT, hereby
reserve all of their rights under all policies of insurance issued by Signatory Insurers to PLANT.”
(Trial Exh. 3303, at §f 11.) The Agreement further provides that “[e]xhaustion of a Signatory
Insurer’s policy issued to PLANT during the life of this Agreement shall release the exhausting
Signatory Insurer from any further obligations under this Agreement, to PLANT or to any other
Signatory Insurer.” (Trial Exh. 3303, at J 12 (emphasis added).)

IMPENDING “EXHAUSTION” OF THE SECOND-TIER EXCESS COVERAGE

By the end of 2000, Plant learned that Wallace anticipated committing sufficient funds to

settlements of asbestos lawsuits by March 2001 to purportedly “exhaust” the coverage issued to

Plant by the second-tier excess insurers. (Trial Exh. 1199, at p. 5 (CIGA 1963).) Plant updated
16

FINAL STATEMENT OF DECISION ON PHASE II ISSUES




O 00 3 N U sH W

BN N NN NN NN e e e e e e e ke e
0 ~N N s WY = O 0 00NN R WY e D

its prior submission to CIGA, informing CIGA that it believed that it would soon have no
insurance “available” to cover the asbestos lawsuits, thus triggering CIGA’s obligation to make
coverage available under the policies issued by the insolvent Mission Insurance Company. (Trial
Exh. 1199, at pp. 1, 5 (CIGA 1959 and CIGA 1963).) Gregory understood that, by statute, CIGA
could only make funds available in place of insurance coverage issued by an insolvent insurer if
no other insurance was “available” to Plant. (Gregory, Trial Tr. vol. 2, 219:20-23.)* On January
22,2001, Gregory told CIGA’s counsel, Guerry Collins of Lord Bissel & Brook, that Wallace
believed that all of Plant’s remaining insurance “will exhaust” in March 2001. (Trial Exh. 3313.)

GREGORY'’S ANALYSIS OF THE AVAILABILITY OF ADDITIONAL COVERAGE

In early February 2001, Collins told Gregory that Plant might have additional coverage
available under its “pre-1980” primary insurance policies based “on the theory” that the asbestos
lawsuits are covered “under the premises-operations provisions of those policies.” (Trial Exh.
3317.) On February 8, 2001, Gregory wrote to Collins and said that he was “dubious” that Plant
had additional coverage available under its “pre-1980” primary insurance policies, which he said
had “long since paid out their personal injury policy limits.” (Trial Exh. 3319.) Gregory stated
that “the gravamen of the cases against Plant is and always has been that of strict products
liability, not negligence,” as Plant had asserted in the “strongest possible” manner in its indemnity
litigation against Fibreboard. (/d.) Gregory also stated that “the negligence case against Plant is
wholly meritless and has never been successfully argued to a jury.” (Id.) He said that he believed
that “if asserted such a theory will be met with furious resistance as the insurers in question
contemplate additional billions in liability on policies they had legitimately thought were
exhausted.” (Id.) And, he noted that Plant lacked the money “to finance the inevitable bitter
litigation that will ensue” if Plant sought additional coverage from its “pre-1980” primary
insurers. (Id.)
On February 13, 2001, Collins told Gregory to “look at” a case from Maryland

(Commercial Union Ins. Co. v. Porter Hayden Co., 698 A.2d 1167 (Md. Ct. Spec. App. 1997)),

? By statute, CIGA acts as a payor of last resort, and may only pay “covered claims” as that term is defined in
California Insurance Code § 1063.1(c}(9). Cal. Ins. Code § 1063.2(a). A claim is not a “covered claim” if “it is
covered by any other insurance .. . available to the claimant or insured.” (Cal. Ins. Code § 1063.1(c)(9).

17
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and a case from New York (Frontier Insulation Contractors v. Merchants Mut. Ins. Co., 91
N.Y.2d 169 (1997)). (Trial Exh. 3321.) Gregory obtained those decisions from the San Mateo
County Law Library. (Gregory, Trial Tr. vol. 2, 138:12-17; 203:28-204:6, 233:7-12; Gregory,
Trial Tr. vol. 3, 290:26-291:17, 295:2-15.)

In an e-mail to Travis dated February 14, 2001, Gregory stated that he had “retrieved the
two cases” identified by Collins. He said he thought that “Frontier Insulation was obviously
distinguishable on at least two grounds: (1) none of Plant’s pre-1980 CGL primary policies
contained ‘products hazard’ exclusions and (2) no issue of late notice was presented, whereas
here the primary insurers could and would point out that Plant has delayed 8 years in giving
notice that asbestos claims might be covered under their policies notwithstanding exhaustion of
th¢ aggregate p.i. limits, and in the interim a very important witness (Perry Holmes) has died.
The Commercial Union case is longer and more complex and I’m studying it now.” (Trial Exh.
3321.)

Thereafter, on February 20, 2001, Gregory wrote to Collins, stating that Gregory did not
believe that the Frontier Insulation or Porter Hayden cases supported “the proposition that
Plant’s pre-1980 CGL primary insurers are now obliged under California law and the terms of
their policies to defend and/or indemnify Plant against asbestos-related actions for personal
injury, wrongful death and/or loss of consortium.” (Trial Exh. 3322.) Gregory also stated that he
believed that a declaratory relief claim “at this juncture . . . would be held barred by the statute of
limitations.” (Id.) Further, Gregory stated that Plant’s accountants were including a “going
concern” footnote in their review of Plant’s financial statements for the period ended December
17, 2000 and Plant therefore did not have the “financial resources” necessary to prosecute a
lawsuit against its “CGL insurers.” (Id.)

There is no evidence that the defendants in this case were aware before the filing of this
lawsuit of Gregory’s correspondence with Collins concerning the possibility that additional
coverage might be available under their policies. Thus, there is no evidence that any of the
defendants in this case read Gregory’s correspondence with Collins, took any action based on the

correspondence, or relied in any way on Gregory’s statements in the correspondence that he did
18
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not think Plant was entitled to additional coverage under Plant’s “pre-1980 CGL primary
policies.” |
APPARENT “PER OCCURRENCE” AND “AGGREGATE” LIMITS IN THE POLICIES

This Court is not asked to determine coverage obligations under the insurance policies in
this Phase II, and this Court does not purport to do so. However, all parties have agreed that
Plant’s state of mind as to its available coverage is an issue to be addressed at this time. In that
connection, and not by way of interpreting the policies, the Court finds that from the mere reading
of the then-available policy texts, and without any further information, Mr. Gregory would have
seen what follows and would have derived the understandings as next set forth.

The insurance policies generally contain two separate types of limits for the payment of
damages resulting from claims of “bodily injury”: (1) “per occurrence” limits that are available
for each covered “occurrence,” and (2) “aggregate” limits that constitute that total amount of
money that the insurance company will pay for “bodily injury” damages subject to the
“aggregate” limits in the policy. (See, e.g., Trial Exh. 2037, at CMB-R0000030 (Item 4 of
Declarations).) The “aggregate” limits apply only to “bodily injury” damages that fall within
either the “products hazard” or the “completed operations hazard,” as those terms are defined in
the policies. (See, e.g., Trial Exh. 2037, at CMB-R0000030 (Item 4 of Declarations).)

The policies do not define “products hazard” or “completed operations hazard” based
upon whether the plaintiff has sued Plant for “negligence” or “strict liability.” (See, e.g., Trial
Exh. 2037, at CMB-R0000032 (Definitions of “Products Hazard” and “Completed Operations
Hazard”).) Instead, “bodily injury” damages are said to fall within the “products hazard” or the
“completed operations hazard” provisions of the policies based upon the place and time of the
plaintiff’s injury. (Id.) “Bodily injury” damages are said to be within the “products hazard” of
the policies if the asbestos plaintiff’s injury occurred away from premises owned or rented by
Plant and after Plant relinquished possession of the product that caused injury. (See, e.g., Trial
Exh. 2037, at CMB-R0000032 (Definition of “Products Hazard”).) “Bodily injury” damages are
said to be within the “completed operations hazard” of the insurance policies at issue in this case

if the plaintiff’s injury occurred away from premises owned or rented by Plant and after Plant
19
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completed its work at a jobsite. (See, e.g., Trial Exh. 2037, at CMB-R0000032 (Definition of
“Completed Operations Hazard”).) The policies also remove certain “operations” from the
definition of “completed operations,” including “the existence of tools, uninstalled equipment and
abandoned or unused materials” and “operations for which the classification stated in the
company’s manual or rules and rates specifically includes completed operations.” (Id.)

For any single “occurrence” covered under the policies at issue in this case, it would
appear that the insurers are not to be required to pay more than the “per occurrence” limit stated
in the policy. (See, e.g., Trial Exh. 2037, at CMB-R0000033 (“Limit of Liability — Coverages A
and B”).) For claims of “bodily injury” damages arising from multiple “occurrences” that are
within either the “products hazard” or the “completed operations hazard” provisions of the
policies, it would appear that the most that the insurer has to pay on behalf of Plant is the
“aggregate” limit stated in the policy. (See, e.g., Trial Exh. 2037, at CMB-R0000034 (“Limits of
Liability — Products — Coverages B and D”’).) Once the “aggregate” limit for “bodily injury”
damages is reached, it would appear the policy no longer will indemnify the insured for damages
that are within either the “products hazard” or the “completed operations hazard,” regardless of
any additional “occurrences.” (Id.) Finally, it would appear that for claims of “bodily injury”
damages arising from multiple “occurrences” that are not within either the “products hazard” or
the “completed operations hazard” of the policies, the insurers are responsible for the payment of
as many “per occurrence” limits on behalf of Plant as there are covered “occurrences.” (See, e.g.,
Trial Exh. 2037, at CMB-R0000033 (“Limit of Liability — Coverages A and B”).)

For purposes of the issues involved in the Phase II trial only, there is no apparent material
difference between the policy terms reviewed in the immediately preceding four paragraphs and
the similar policy provisions in the other policies admitted into evidence.

THE “CHANGES” PROVISION IN THE POLICIES

The policies contain a non-waiver provision in the following form, or in substantially
equivalent form: “Changes: Notice of any agent or knowledge possessed by any agent or by any
other person shall not effect a waiver or a change in any part of this policy or estop the company

from asserting any right under the terms of this policy; nor shall the terms of this policy be
20
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waived or changed, except by endorsement issued to or from a part of this policy.” (Trial Exh.
2037, at CMB-R0000004, CMB-R0000034, CMB-R0000060, CMB-R0000096, CMB-
R0000136, CMB-R0000178, CMB-R0000245; Trial Exh. 4509A, at JG0048524; Trial Exh.
5249A, at JG0048772, JG0048819; Trial Exh. 5250, at JG0O051390; Trial Exh. 5251, at
JTT00004, JTT00015, JTT00039; Trial Exh. 5252, at JG0051632; Trial Exh. 5254, at
TP0204977; Trial Exh. 5255, at TP0204996; Trial Exh. 5256A, at TP0204865; Trial Exh. 5257A,
at JG0051588; Trial Exh. 5258, at TP0204803; Trial Exh. 5259, at JG0051484; Trial Exh. 5267,
at PIC0000569, PIC0000614; Trial Exh. 5268A, at SNC000015; Trial Exh. 5272, at TP0124556;
Trial Exh. 5273A, at PIC0213548; Trial Exh. 5274, at PIPOL000149, PIPOL000159,
PIPOL.O00173.)

FIREMAN’S FUND’S ANALYSIS OF “OPERATIONS” COVERAGE

A Fireman’s Fund claims manual dated July 18, 1973, defined the “premises/operations”
hazard to cover “legal liability arising out of the ownership, maintenance or use of the insured’s
premises and operations necessary or incidental thereto. The hazard covers operations in
progress. A typical ‘premises’ exposure is a fall down in an apartment building. A typical
‘operations’ exposure is a contractor’s employee dropping a board on a passerby when a building
is under construction.” (Trial Exh. 5036A, at FFP 005227.)

A Fireman’s Fund internal memorandum dated August 10, 1981, noted that “‘cumulative
trauma” losses could arise out of three different “hazards” covered under the policies: operations,
completed operations, and premises hazards. (Trial Exh. 5042, at FFP 003034.) The Fireman’s
Fund “cumulative trauma unit” addressed claims for coverage arising where bodily injury,
disease, or property damages may develop progressively over periods of time, such as asbestos
exposure and environmental property damage cases. (Trial Exh. 5003, at FFP 013524; Trial Exh.
5039, at FFP 002861; Trial Exh. 5028, at FFP007749-7751; Trial Exh. 5967 (Frazier Depo. at
84:9-85:10).) The August 10, 1981 memorandum defined “operations hazard” to include “bodily
injury and property damage arising from work activity in progress, or reliance upon a
representation or warranty made at any time thereto as to that work activity in progress,

performed by or on behalf of the named insured.” (Trial Exh. 5042, at FFP 003035.) The
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memorandum defined “completed operations hazard” to include “bodily injury and property
damage arising out of operations, or reliance upon a representation or warranty made at any time
thereto, but only if the bodily injury or property damage occurs after such operations have been
completed or abandoned and occurs away from premises owned by or rented to the named
insured.” (Id.)

An internal Fireman’s Fund memorandum dated January 18, 1983, noted that the “current
legal environment is such that the distributor of asbestos-containing products may have exposure
equal to, if not greater than, the manufacturer.” (Trial Exh. 5046, at FFP 001554.)

An internal Fireman’s Fund memorandum dated March 21, 1983, stated that “[w]hile it is
common to think of both manufacturer and distributor liability as arising out of
product/completed operations hazard, operations may also generate potential liability. For
example, the policyholders [sic] manufacture, transportation, or installation of asbestos-
containing products could expose neighboring residents or bystanders to asbestos dust. It follows
that simply excluding products in completed operations coverage may not assure an elimination
of future asbestos claims.” (Trial Exh. 5047, at FFP 001557.) The memorandum continued by
noting that “if the manufacturer or distributor does not have products/completed operations
coverage, premises/operations coverage may provide the policyholder with the only potential
insurance for asbestos-related liability. While the claims may most appropriately be linked to a
products hazard, a dispute may arise resulting in litigation.” (Id.) This was a “red flag”
memorandum that was distributed internally to all commercial risk managers at Fireman’s Fund.
(Trial Exh. 5967 (Frazier Depo. at 198:9-18, 198:24-199:24).)

ABSENCE OF INSURER EXPLANATION OF POSITIONS

No defendant offered evidence of any explanation based on perceived law, policy
language, or other rationale, as to why, in the course of telling Plant that its policy was exhausted,
it had concluded that it was speaking accurately. Indeed, no defendant offered any evidence to
establish that it actually held the belief that it owed Plant no duties of defense or indemnity when
it took the position that aggregate limits, or its “policies,” were exhausted. In other words, in

advising Plant that their policies were exhausted, the insurers were, in effect, telling Plant that it
22
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would not be entitled to defense or inderhnity under provisions of their policies that were not
subject to aggregate limits, and yet they presented no evidence at trial that this was a justifiably
held belief, or even a belief at all.

This lack of evidence is more poignant when viewed against the background of the
insurers’ invitation to this Court that, for purposes of Phase II, the Court could “assume” that
Plant had additional rights to coverage notwithstanding the insurers’ prior assertions of
“exhaustion.” See, e.g., Defendants’ Phase II Trial Brief at page 5, note 3. If the assumed fact
should prove to be an actual fact, the inexorable conclusion would be that the insurers
erroneously stated their coverage obligations to Plant when they advised of exhaustion, and issue
mi ght then arise as to whether the erroneous statements were based on well-founded and honest
beliefs when made. In this connection, and without making any finding based thereon, it is
observable that the internal Fireman’s Fund documentation outlined above may well raise
question as to whether Fireman’s Fund knew of the existence of coverage in the policies that
potentially covered Plant against at least some of the asbestos cases without regard to aggregate
limits of liability.

All of this being said, the insurers, of course, remain free, in subsequent phases of this
case, to seek policy interpretations that would limit their responsibility to Plant to the aggregate
limits of liability in Plant’s policies. Also, if any such issue should be pertinent in any future
phase of this case, the insurers remain free to contend that there was no bad faith on their part in
connection with assertions to Plant relating to exhaustion.

THE CIGA LAWSUIT

On February 27, 2001, based on the insolvency of its Mission insurers, Plant sued CIGA
for declaratory relief in the Alameda County Superior Court (the “CIGA Lawsuit”). (Trial Exh.
3325.) Plant alleged that its “primary liability insurance was exhausted in August 1993.
Exhaustion of Plant’s excess liability insurance issued by solvent insurers is imminent.” (Id., at p.
2.) Plant therefore sought a declaration from the Court that all pending and future asbestos claims
against Plant were “covered claims” within the meaning of Insurance Code Section 1063.1(c)(1),

thus obligating CIGA to defend and indemnify Plant under the policies issued by Mission (/d., at
23
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p-4.)

There is no evidence in the record that CIGA ever responded to the CIGA Lawsuit, that
the CIGA Lawsuit was ever assigned to a judge, or that there was any contested proceeding in the
CIGA Lawsuit. Nevertheless, on June 14, 2001, Plant and CIGA settled the CIGA Lawsuit (the
“CIGA Settlement”). (Trial Ex. 3373.) The CIGA settlement agreement states that “Plant
represents that settlements, judgments and defense costs incurred in the Asbestos Claims have
exhausted the coverage provided by all applicable general liability insurance policies issued to
Plant by insurance companies which are not insolvent or in liquidation or receivership and it
reasonably appears to CIGA that said representation is accurate.” (Id., at p. 2,4 1.6.) CIGA
therefore agreed to defend and indemnify Plant against asbestos suits that qualified as “covered
claims” under Insurance Code Section 1063, et seq., subject to the terms of the policies issued by
the Mission Insurance Companies until the policies were “exhausted.” (Id., at p. 3, 4.) The
settlement agreement recites that the policies issued by the insolvent Mission provided
$35,000,000 in “policy limits.” (Id., at pp. 1-2,9 1.3.)

The CIGA Lawsuit was dismissed with prejudice on June 28, 2001. (Trial Exh. 3378.)
There is no evidence in the record of any judicial involvement in the CIGA Settlement. Also,
there is no record evidence (a) that any of Plant’s insurance companies were aware of the CIGA
Lawsuit or the CIGA Settlement at any time before the commencement of the case here at bar, or
(b) that any of the defendants in this case read the CIGA Lawsuit or the CIGA Settlement, took
any action based on the statements contained in the CIGA Lawsuit or the CIGA Settlement, or
relied in any way on Plant’s statements in the CIGA Lawsuit that its primary coverage had been
“exhausted” in August 1993, and that the exhaustion of Plant’s excess coverage was “imminent.”
Once again Plant’s representations about exhaustion were a repetition of what it had been told by
the insurers.

CONFIRMED SO-CALLED “EXHAUSTION” OF THE EXCESS COVERAGE

A representative of Mt. McKinley Insurance Company wrote to Collins, counsel to CIGA,
on April 5, 2001, stating that Mt. McKinley had “paid or has committed to pay it’s [sic]

$5,000,000 policy limits for settlements reached by Plant Insulations. [sic]. This commitment to
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pay exhausts the contractual obligations between Mt. McKinley and Plant Insulations.” (Trial
Exh. 3338.)

A representative of Transport wrote to Collins on November 21, 2001, stating “[p]lease be
advised that the policy limits of $5 million provided to Plant Insulation have been exhausted
through payments of asbestos losses . . . . Now that Plant Insulation’s limits have been exhausted
Transport has no further obligations to Plant Insulation and will proceed to close our file.” (Trial
Exh. 3420.)

By the end of 2001, each of Plant’s “second-tier” excess insurers -- Transport, Mt.
McKinley, and Granite State -- stated that it had, in fact, paid the aggregate limits under its
policies defending and indemnifying Plant against the asbestos lawsuits. (Trial Exhs. 3415, 3420,
3431, 3432, 3433; Gregory, Trial Tr. vol. 2, 125:18-28; Gregory, Trial Tr. vol. 3, 270:28-272:10.)

It is a reasonable inference, and the Court finds, that each of Plant’s excess insurers (AIG,
ICW, ACE P&C, Safety National, Transport and Mt. McKinley) was aware, during the period in
which each such insurer was defending and/or indemnifying Plant through the time it notified
Plant of the so-called exhaustion of its policies, that Plant’s business included working with
asbestos products, and further that lawsuits prosecuted against Plant included allegations and
claims that asbestos exposure during Plant’s work contributed to injure the asbestos plaintiffs.

ABSENCE OF EVIDENCE OF INSURER INVESTIGATION INTO POTENTIAL PLANT

“OPERATIONS” COVERAGE

There is no evidence in the record that any of the defendants investigated or analyzed even
a single asbestos lawsuit against Plant to determine any of the following: (a) whether it, in fact,
fell within the “products hazard” or “completed operations hazard” of the policies; (b) whether it,
in fact, was subject to the “aggregate” limits of the policies; or (c) whether it, in fact, was subject
only to “per occurrence” (or “per accident”) limits in the policies. Similarly lacking is any record
evidence of any discussions or written communications between any of the defendants and Plant
concerning the characterization of asbestos suits as involving either the “products hazard,” the
“completed operations hazard,” “premises” exposure or “‘operations” exposure.

There is no evidence in the record of any defendants offering to make available to Plant
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FINAL STATEMENT OF DECISION ON PHASE II ISSUES




wm A W N

O 00 0 AN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

on any basis, before 2006, coverage under its policy or policies for the defense or settlement of
asbestos lawsuits other than the “aggregate” limits of liability in its policy or policies. The Court
finds that there was no such offer.

FIBREBOARD BANKRUPTCY CLAIMS

Plant has pursued indemnity claims against Fibreboard in several different forums since
the late 1980s. (Gregory, Trial Tr. vol. 2, 143:10-27.) Most of Plant’s primary insurers financed
Plant’s indemnity litigation against Fibreboard in the early 1990s. (Trial Exh. 5218.) All of
Plant’s excess insurers except Safety National assigned their equitable subrogation rights to Plant
in the late 1990s in support of Plant’s indemnity claims against Fibreboard. (Trial Exh. 6008
(“Agreement Re Assignment of Subrogation and Reimbursement Claims”); Trial Exh. 3303,
Exhibit “A”.)

Fibreboard filed for bankruptcy on or about October 5, 2000. (Gregory, Trial Tr. vol. 5,
621:6-15.) That bankruptcy proceeding was consolidated with the Owens-Corning Fiberglass
(“OCF”) bankruptcy. (Gregory, Trial Tr. vol. 5, 608:16-22.)

Plant filed more than 2,000 “proof of claim” forms in Fibreboard’s bankruptcy case
evidencing Plant’s claims for equitable indemnity against the Fibreboard estate. (Trial Exhs.
3460-3463; Gregory, Trial Tr. vol. 5, 604:25-605:9, 609:11-610:1.) Plant considered its claims
against Fibreboard to be “derivative asbestos claim[s].” (Trial Exh. 3460, at p. 1.)

The “proof of claim” forms filed by Plant stated that Plant sought indemnity from
Fibreboard related to (1) the defense costs and settlement payments of each asbestos personal
injury or wrongful death claim resolved by excess insurers from August 21, 1995 through
December 2001, and (2) the $35 million in coverage under the Mission policies that CIGA agreed
to make available in the CIGA Settlement. (Trial Exh. 3460, at p. 2.)

The summary attached to each of the “proof of claim” forms that Plant submitted in the
Fibreboard bankruptcy case states that “Plant was the exclusive Northern California distributor of
Fibreboard’s high-temperature pipe and block insulation from 1948 until 1990. From 1948 until
1971 these products contained asbestos. Throughout this period, Fibreboard continuously urged

Plant to sell ever greater quantities of its asbestos-containing products. Plant performed
26

FINAL STATEMENT OF DECISION ON PHASE II ISSUES




O 00 N N B AW e

NN N N N NN NN e e e e e s el e e
00 ~J O W A WN e O O 00NN N NP WY == O

insulation jobs using Fibreboard asbestos-containing insulation and also sold these products at
retail prices from its warehouse.” (See, e.g., Trial Exh. 3460, at p. 2.) The “proof of claim”
summary also states the following: “Plant was entirely dependent upon Fibreboard to advise it as
to any medical hazards associated with Fibreboard’s asbestos-containing products. Plant was
justifiably ignorant of such hazards inasmuch as none of its officers, employees, or directors had
any medical or epidemiological experience or training. Plant never altered, abused, or misused
any of the Fibreboard-manufactured asbestos-containing products it sold or installed. Plant’s
liability in the underlying cases arose exclusively from the fact that it was in the chain of
distribution of a defective asbestos-containing product manufactured by Fibreboard, and not
because of any negligence of its own.” (See, e.g., Trial Exh. 3460, at p. 2.) Further included in
the “proof of claim” summary was Plant’s statement that “[a]ll of Plant’s non-CIGA insurance
resources were exhausted in 2001.” (See, e.g., Trial Exh. 3460, at p. 2.) This latter statement, like
other similar statements made by Plant in judicial proceedings, reflect what Plant had been told
by the insurers.

Plant’s indemnity claims against Fibreboard were assigned a “value” of $20 million for
voting purposes in the OCF bankruptcy. (Gregory, Trial Tr. vol. 5, 622:26-623:18.) There is no
evidence in the record as to the value, for voting purposes, assigned to other claims (or to all of
the claims) submitted in the OCE bankruptcy case. The record does include evidence that the
assigned value of Plant’s claims, for voting purposes, was “worthless” to Plant, that is, it had no
real value. (Id., at 623:10-18.)

There is no evidence as to whether Plant voted on any aspect of the Fibreboard or OCF
bankruptcy plans or, if Plant voted, the effect that Plant’s vote might have had on the outcome of
the vote. The insurers failed to establish that any influence that Plant obtained in the OCF
bankruptcy for voting purposes, as a result of Plant’s claims, was of any appreciable value to
Plant, and the Court finds that the voting rights had no such appreciable value.

Plant has not submitted a claim to the trust established by the Fibreboard and OCF
bankruptcy to resolve the asbestos liabilities of these two companies. (Gregory, Trial Tr. vol. 5,

619:20-620:6.) It follows that Plant has not recovered any money from the Fibreboard and OCF
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bankruptcy. (Gregory, Trial Tr. vol. 5, 620:7-24, 622:18-24.) Nor has Plant recovered any
money from any of its litigation against Fibreboard, or from any claims it has asserted against
Fibreboard in any forum.

There is no evidence that any of the defendants in this case were aware before the filing of
this lawsuit of the contents of the “proof of claim” forms Plant filed in the Fibreboard and OCF
bankruptcy. Similarly lacking is any evidence that any of the defendants in this case read Plant’s
“proof of claim” forms filed in the Fibreboard and OCF bankruptcy, took any action based on the
contents of those forms, or relied in any way on the statements Plant made in the bankruptcy case.

PLANT’S CONDUCT AFTER THE CIGA SETTLEMENT RELATIVE TO THE
POSSIBILITY OF SEEKING “ADDITIONAL” COVERAGE FOR “OPERATIONS”

In 1994, Plant was alerted to the possibility that its policies might provide coverage for
certain asbestos claims without aggregate limits. (Trial Exh. 4172; Gregory, Trial Tr. vol. 2,
171:8-14.) That subject re-surfaced in 1999, when Travis received a phone call from counsel for
Safety National, one of Plant’s first level excess insurers, apparently to discuss settlement of the
Safety National policy issued to Plant, during which phone conversation Safety National’s
counsel mentioned a “new theory” under which some asbestos defendants were seeking to obtain
coverage from their insurers without aggregate limits for certain asbestos claims. (Trial Exh.
3287; Travis, Trial Tr. vol. 9, 1223:1-26.) Safety National’s counsel noted that Plant also may
have been in a position to seek additional coverage from its primary insurers. (Trial Exh. 3287.)
Plant’s primary insurers had asserted no later than August 6, 1993, that their coverage was
exhausted. (Gregory, Trial Tr. vol. 2, 183:8-26, 185:2-9.) Plant was being defended and
indemnified by its first-level excess insurers in 1999, including Safety National. (Gregory, Trial
Tr. vol. 3, 266:24-267:4, 267:16-19.) Counsel also told Travis that Safety National would like
Plant “to succeed” in an effort to obtain additional coverage from its primary insurers. (Trial
Exh. 3287.)

As previously noted, the June 14, 2001 CIGA Settlement was premised upon the lack of
any additional insurance coverage being then “available” to defend or indemnify Plant against the

asbestos lawsuits, and CIGA’s acceptance of Plant’s representation that all of its solvent
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insurance assets responsive to the asbestos litigation were “exhausted.” (Trial Exh. 3373, at p. 2.)
Putting that premise in context, by the end of 2001, all of Plant’s solvent primary and excess
insurance companies had asserted, in some manner, that their coverage was “exhausted” and was
no longer available to defend or indemnify Plant against the asbestos lawsuits. (Trial Exhs. 3420,
3431, 3432, 3433; Gregory Trial Tr. vol. 2, 125:18-28; Gregory Trial Tr. vol. 3, 270:28-272:10.)

In late 2002, Travis sent an article to Gregory entitled “Asbestos: Insurance Coverage
Issues On A Changiné Landscape.” (Trial Exh. 4439; Gregory, Trial Tr. vol. 3, 317:25-318:2.)
One of the sections in the article was captioned “The Operations Buzz.” (Trial Exh. 4439, at p.
39.) In his cover letter accompanying the article, Travis stated the following: “Check out the
article on insurance which starts at page 34. We really do need to nail down the situation as to
Plant. And I don’t mean figuring out for certain whether there is ‘operations’ coverage, but at
least oréanizing and cataloging the respective policies, their language, and the potentially
applicable releases. I suspect that others may do the heavy lifting of establishing the case law on
these subjects, but I think we should get ourselves in position to know whether we have a shot at
additional insurance coverage if developing case law goes that direction.” (Trial Exh. 4439.)

In February of 2003, Travis received briefs filed by J.T. Thorpe & Sons, Inc., an insured
in a coverage lawsuit brought by it. (Trial Exhs. 3532, 4220; Travis, Trial Tr. vol. 9, 1244:5-12.)
The briefs asserted that policies issued to J.T. Thorpe provided “operations” coverage. (Trial
Exh. 4220, at PICX00008945-8947.) Travis annotated one of the briefs with questions that arose
in his mind when reading the briefs. (Trial Exh. 4220.) He wondered about the “interplay
between products coverage and strict liability for product defect -- what theory is being asserted
against J.T. Thorpe? Must it be negli génce? Or does the ‘completed operations’ language make
itirrelevant? Can a subcontractor be sued in strict products liability? Tension between Plant’s
theory for indemnity and J.T. Thorpe’s theory for coverage?? What is the profile of JTT’s
plaintiffs?” (Id., at PICX00008939.)

NEGOTIATION OF THE PLANT MATRIX
Plant always understood that the $35 million that CIGA committed under the policies

issued by the insolvent Mission Insurance Companies was insufficient to satisfy all of the
29

FINAL STATEMENT OF DECISION ON PHASE II ISSUES




O 00 ~N & »n b W N -

NN N NNON N D e e e e s e s e e
0 ~N A W A WN = O VW 00NN W NN - O

asbestos claims pending against Plant. (Gregory, Trial Tr. vol. 5, 626:5-11; Travis, Trial Tr. vol.
12, 1456:16-1457:6.) Similarly understood was that payment of defense costs would reduce the
amount of coverage available under the policies issued by the insolvent Mission. (Travis, Trial
Tr. vol. 10, 1353:2-16; Trial Exh. 5965 (Bradley Depo. at 53:18-20).)

Against that background, and given its precarious financial situation, Plant proposed to
CIGA that Plant cease conducting a traditional asbestos defense, asserting to CIGA that such a
defense would cause defense costs to consume a potentially large amount of the coverage
available under the policies issued by Mission. (Trial Exh. 3411; Travis, Trial Tr. vol. 10,
1354:2-19, 1360:27-1361:9; Trial Exh. 5965 (Bradley Depo. at 41:4-7, 41:10-24, 112:21-112:22,
112:25-113:13, 140:3-14).) Plant further proposed to CIGA that Gregory and Travis’s law firm,
Travis & Pon, replace Jackson & Wallace as Plant’s asbestos defense counsel pursuant to a flat
fee arrangement. (Trial Exh. 3411, at PICX00008082-8083; Trial Exh. 3418, at JGE0005974,
JGE0005975.) CIGA agreed, and Gregory and Travis & Pon became Plant’s defense counsel
effective January 1, 2002. (Gregory, Trial tr. vol. 6, 700:4-5; Travis, Trial Tr. vol. 10, 1358:24-
26.) Under their fee agreement with CIGA, Gregory and Travis & Pon were paid $60.00 for each
open asbestos case against Plant, up to a combined monthly cap of $125,000.00 plus
reimbursement of certain expenses. (Travis, Trial Tr. vol. 10, 1360:20-26; Trial Exh. 3445, at
TP0283781.)

To date, Gregory and Travis & Pon have received more than $8 million in legal fees from
CIGA, although they did not mount a traditional defense against the asbestos suits. (Travis, Trial
Tr. vol. 14, 1701:16-26.)* Payment of those fees has reduced the amount of money available to
pay asbestos claimants from $35 million to less than $27 million. CIGA considered the $35
million available under the Mission policies to be “Plant’s money” that Plant could use as it saw
fit in the defense and settlement of the asbestos suits. (Trial Exh. 5965 (Bradley Depo. at 41:20-
42:6; 56:11-6).)

In this Court’s view, the fees which Gregory and Travis negotiated for themselves, and

* Travis testified that “the total payments I think were somewhere in the neighborhood of 8.5, 8.7, but I don’t have
that number right off the top of my head.” (Travis, Trial Tr. vol. 14, 1701:16-26.)
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thereafter received, were unreasonably excessive in the light of the level of services performed by
them purportedly to earn those fees. CIGA itself initially expressed concern regarding the
negotiated fees. Thus, CIGA stated that “[t]he rates were higher than CIGA traditionally pays for
defense counsel,” and as a result, CIGA required that Plant request that the retention of Gregory
and Travis & Pon be put into written form and further required that CIGA be released from any
liability pertaining to that retention. (Trial Exh. 4516B, Collins Depo. at 57:16-58:7; Trial Exh.
3434, at 4] 2,3.)

Beginning in or about 2002, Gregory and Travis sought to negotiate a comprehensive
arrangement with prominent members of the asbestos plaintiffs’ bar. The goal announced by
Gregory and Travis was to facilitate an orderly distribution of the money provided by CIGA,
while minimizing the amount of defense costs incurred by Plant. (Travis, Trial Tr. vol. 10,
1352:18-1353:16.)

Beginning in January 2002, Gregory and Travis continued various “standstill”
arrangements that Wallace had negotiated with the plaintiffs’ asbestos bar beginning in 2000, at a
time when Plant began to deplete the last of its remaining, confirmed insurance assets. (Brayton,
Trial Tr. vol. 7, 913:12-20; McClain, Trial Tr. vol. 8, 1048:26-1049:12, 1128:8-14, 1131:17-
1133:8; Trial Exh. 5982 (Wallace Depo. at 104:1-105:5, 124:15-125:8, 129:1-130:7).) Plant’s
second-tier excess insurers, which were defending Plant in 2000, likely were aware of the
standstill arrangements that Wallace negotiated on Plant’s behalf (Trial Exh. 5982 (Wallace
Depo. at 270:11-271:4).), and there is no evidence that the second-tier excess insurers objected, at
least until many years later, to the “standstill” arrangements.

Under the “standstill” arrangements, Plant was not required to file answers, participate in
the defense of the asbestos cases, or attend trial. (McClain, Trial Tr. vol. 8, 1128:15-1129:17.) In
return, the plaintiffs’ asbestos bar would not enter defaults against Plant or attempt to enforce
default judgments. (McClain, Trial Tr. vol. 8, 1133:9-1134:12.) All of Plantfs defenses, and the
asbestos plaintiffs’ potential damages as they existed at the time, were nevertheless preserved
even though Plant was not participating actively in the asbestos litigation. (McClain, Trial Tr. -

vol. 8, 1128:15-1129:17; Trial Exh. 5982 (Wallace Depo. at 107:14-108:19, 113:9-115:23,
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116:14-23, 117:22-120:3, 122:16-25).)

Gregory and Travis & Pon had a contingent fee arrangement with Plant with respect to
their work on Plant’s indemnity claims against Fibreboard. (Gregory, Trial Tr. vol. 5, 571:2-
572:4; Trial Exh. 4516, Tab 6 (Travis Depo. at 42:25-43:18).) They wanted to extend the payout
of the money made available by CIGA under the Mission policies as long as possible because
they believed, or at least hoped, that this would extend Plant’s corporate life long enough for
Plant to recover on its indemnity claims against Fibreboard. (Gregory, Trial Tr. vol. 5, 590:13-
16; Brayton, Trial Tr. vol. 6, 803:12-22; Brayton, Trial Tr. vol. 7, 924:25-925:4.) Their primary
goal, if not the only one, was to obtain a contingent fee for themselves related to a recovery from
Fibreboard. (Gregory, Trial Tr. vol. 5, 572:12-23, 591:9-21.)

As previously mentioned, in 2004 Gregory and Travis formed a holding company for
Plant, known as PEACE. They capitalized PEACE with only $1,000 each, for a total sum of
$2,000. (Trial Exh. 3595; Gregory, Trial Tr. 5, 573:25-574:4.) Their purpose in forming PEACE
was to avoid a situation where Plant might otherwise resolve its indemnity claims against
Fibreboard for little or no money and thereby disadvantage them in their quest for a very
substantial contingent fee. (Gregory, Trial Tr. vol. 5, 569:27-571:12, 572:12-23, 574:24-575:7.)

Gregory and Travis did not reach agreement on a comprehensive arrangement with the
asbestos plaintiffs’ bar to distribute the CIGA money equitably among the claimants in 2002,
2003 or 2004. (Gregory, Trial Tr. vol. 5, 586:15-18; Travis, Trial Tr. vol. 10, 1354:26-1356:5;
McClain, Trial Tr. vol. 8, 1125:11-16; Brayton, Trial Tr. vol. 6, 805:13-19, 805:28-806:2.)
However, the election results of November 2004 motivated the asbestos plaintiffs’ bar to seek at
that time to reach a comprehensive arrangement with Plant to distribute the CIGA money in an
equitable manner. (Gregory, Trial Tr. vol. 5, 583:18-584:6, 616:7-617:25; Trial Exh. 3621.) The
asbestos plaintiffs’ bar believed that national asbestos legislation might pass soon after the
November 2004 election, and thus eliminate asbestos litigation in the United States. (Gregory,
Trial Tr. vol. 5, 640:25-641:8; Brayton, Trial Tr. vol. 6, 815:7-15.) The plaintiffs’ asbestos bar
therefore wanted to get a deal done with Plant as quickly as possible with respect to distributing

the CIGA money. (Travis, Trial Tr. vol. 10, 1381:21-1382:1; Brayton, Trial Tr. vol. 6, 838:10-
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In pursuit of that goal, the plaintiffs’ asbestos bar suggested the adoption of a “matrix”
arrangement, similar to those then in use in asbestos bankruptcies, under which similar claims
would be valued similarly and paid a percentage of a so-called “liquidated claim value” that was
derived mathematically based on a number of different factors used to value asbestos claims
outside of the tort system. (Trial Exhs. 3475, 3603; Brayton, Trial Tr. vol. 6, 802:26-803:1,
803:23-804:27, 806:3-808:27; Brayton, Trial Tr. vol. 7, 921:21-922:14; Travis, Trial Tr. vol. 10,
1358:10-18.) Alan Brayton, a leading member of the asbestos plaintiffs’ bar in Northern
California, presented a draft Plant “matrix” agreement to Gregory and Travis in March 2004.
(Trial Exh. 3603.) This draft was based on a matrix arrangement used by another asbestos
installer and distributor, Western MacArthur, as part of its trust distribution procedures in
bankruptcy court. (Brayton, Trial Tr. vol. 6, 806:3-807:14.) Brayton provided another draft
matrix agreement to Gregory and Travis in late 2004. (Trial Exh. 4417.) This draft agreement
was derived from the “matrix” arrangement used in the E.J. Bartels asbestos bankruptcy in
Washington state, and from the Western MacArthur matrix arrangement. (Travis, Trial Tr. vol.
10, 1356:7-25; Brayton, Trial Tr. vol. 7, 954:25-955:17.) With respect to CIGA money, these
two versions of the agreement envisioned a 10 percent payout to each claimant of the value of his
or her claim determined under the matrix. (Trial Exh. 3603, at TPE00102660; Trial Exh. 4417, at
TPE00102985.)

Plant provided a revised draft “matrix” to Brayton in January 2005. (Trial Exh. 3643;
Travis, Trial Tr. vol. 10, 1356:7-1357:19.) This draft Matrix recited that it set forth “the terms
and conditions under which Asbestos Claims will henceforth be processed, resolved, and paid in
light of the insufficiency of the CIGA coverage and the contingent nature of the [Fibreboard]
indemnity recovery.” (Trial Exh. 3643, at TPE00103038.) The stated “general principles™
behind this draft Matrix agreement were *“(a) paying as much as possible to each holder of a
compensable Asbestos Claim (as defined herein) while at the same time (b) providing
substantially the same treatment to similarly situated holders of Asbestos Claims and (c) keeping

the administrative expense of processing and resolving Asbestos Claims, which erode Plant’s
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CIGA coverage, to a minimum.” (Id., at TPE00103039.) The proposed Matrix thus provided that
“[a]ll asbestos-related claims against Plant for personal injury, wrongful death, and loss of
consortium shall be submitted to Plant in accordance with the Plant Matrix, which shall constitute
the sole and exclusive method by which the holder of an Asbestos Claim against Plant may
pursue such Asbestos Claim” (Id.) Also included in Plant’s proposal was a provision to the
effect that Plant would receive a complete release from liability from each asbestos claimant who
was paid money under the Matrix. (Tral Exh. 3643, at TPE00103059; Travis, Trial Tr. vol. 10,
1363:22-26.)

Brayton’s understanding was that the committee of Plaintiff Lawyers negotiating with
Plant replied that the demand for a full release was not acceptable. (Brayton, Trial Tr. Vol. 7,
908:18-28.) Brayton later told Gregory, the timing probably being in July of 2005, that the
plaintiffs wanted to preserve what he called their “Shapiro rights” and that therefore the proposed
full Plant release would have to be redone. Travis, Trial. Tr. Vol. 10, 1364:3-12; Brayton, Trial
Tr. vol. 7, 917:25-918:8; Trial Exh. 3682.) The reference to “Shapiro rights” is to the California
Supreme Court’s opinion in Shapiro v. Republic Indemnity Co. of America, 52 Cal. 2d 437 (1959)
(“Shapiro™).

On August 3, 2005, Plant responded to the stated desire to preserve the rights of claimants
under Shapiro by “revising the release to make it clear that such rights are not released.” (Trial
Exh. 3682, at p. 1.) The new proposed -release language stated that the amount paid to the
claimant under the Matrix represented a “substantial discount” from the claimants’ “full
settlement value . . . in the tort system.” Plant proposed that the “release language” would not bar
the claimants’ alleged rights under Shapiro to recover from Plant’s allegedly exhausted insurers
the difference between the amount paid under the Matrix and the full settlement value of their
claims. (Id., at pp. 1-2.) Plant also proposed that any “release” of Plant under the Matrix “shall
not operate to extinguis;h any such [Shapiro] claims against Plant’s allegedly exhausted primary
and excess insurers.” (Id., atp. 2.) On August 17, 2005, “in keeping with [the plaintiffs’ bar’s]

desire to preserve plaintiffs’ ability to make a future claim under Shapiro v. Republic Indemnity,”
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Plant modified the draft Matrix by replacing the release of Plant with “a covenant not to execute
against Plant. (Trial Exh. 3702.)

Brayton reported in August 2005 that the plaintiffs’ bar was concerned that national
asbestos legislation, known as the Fairness in Asbestos Injury Resolution Act (“FAIR Act”),
would soon become law. (Trial Exh. 3712, at TPE00109653.) Brayton proposed that the Matrix
contain language to protect payments of the CIGA money to the claimants from being taken by a
national trust contemplated by the FAIR Act. (Id., at TPE00109652.) Brayton wanted to “craft a
solution that commits all the money, to claims filed that qualify under the Matrix, for the amount
to be determined under the matrix . . . Consideration would be forbearance of proceeding in the
tort system in return for promise to pay qualified claims under the Matrix to the extent of funds
availability. ... Thinking out loud, it might be a good idea to do that as soon as we have the
final deal, maybe even by next week, so people can formally start their forbearance, and we have
legal detriment.” (Id.)

On August 22, 2005, Plant sent a further revised version of the proposed Matrix to
Brayton. (Trial Exh. 3705.) This version of the Matrix attempted to address Brayton’s concerns
about the FAIR Act with the following language under the heading “Execution Of Matrix And

Offer To Claimants™ (the “Execution Provision”):

Plant hereby agrees to the foregoing terms and conditions and
offers to resolve Asbestos Claims in accordance therewith.
Submission of a Claim Form executed by or on behalf of a claimant
to Plant shall constitute acceptance of this offer and agreement to
all of the terms and conditions set forth herein by claimant
submitting such claim, it being understood and agreed that upon
submission of a duly executed, completed, and complete Claim
Form an express contract will then exist between the claimant
involved and Plant under which Plant will be under an express
obligation to make a future direct monetary payment to the claimant
in the amount fixed by this Matrix. By submitting such written and
executed Claim Form, the claimant agrees to forbear from further
prosecution of any lawsuit the claimant may have previously filed
against Plant; if the claimant has not, as of the time of such
submission, filed such lawsuit against Plant, the claimant agrees to
forbear from filing such a lawsuit.

(Trial Exh. 3705, at BRO000875-876.) The draft contained the following “Certification By
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Members Of The Plant Negotiating Committee” directly below the Execution Provision: “The
undersigned hereby certify that they participated in the negotiation of the foregoing Plant Matrix,
that they approve it and that they intend to recommend to their clients that they resolve their
claims against Plant in accordance with the Plant Matrix.” (Trial Exh. 3705, at BRO000876.)
The August 22, 2005 draft also contains the following language in “Section 1 -- Purpose

And Interpretation” (the “Submission of Claims Provision™):

1.2 Submission of Claims: All asbestos-related claims against
Plant for personal injury and wrongful death shall be submitted to
Plant in accordance with the Plant Matrix, which shall constitute the
sole and exclusive method by which the holder of an Asbestos
Claim against Plant may pursue such Asbestos Claim. Plant
intends not to pay or liquidate Asbestos Claims except in
accordance with the Plant Matrix. Nothing in this Matrix precludes
any person from suing Plant in the tort system, until that person’s
Asbestos Claims against Plant have been resolved under the Matrix.

(Trial Exh. 3705, at BRO000843.) Under this draft, claims would be submitted by “filling out the
online Plant Insulation Company Asbestos Matrix Claim Form (“Claim Form™), available at the
Claims Web Site, www.plantmatrix.org, and submitting the Claim Form to Plant via the Claims
Web Site, together with electronic copies of all required supporting documents and a scanned
copy of the claimant’s executed attestation page verifying under penalty of perjury the accuracy
of the fact stated in the Claims Form.” (Trial Exh. 3705, at BRO000867-868.) Language
proposing to release Plant from liability is not included in this draft. (Trial Exh. 3705.)

The next version of the Matrix, sent to the asbestos plaintiffs’ bar in September 2005,
contained proposed releases in favor of various “CIGA Releasees” and “each and all of Plant’s
present and former directors, shareholders, officers, employees, and attorneys” in exchange for
the claimants’ receipt of money under the matrix. (Trial Exh. 3681, at TPE00113327.) Plant
itself was not to be released. (Id.) This version of the Matrix also proposed that the Claimant
would “not under any circumstances attempt to collect money from Plant on account of his, her or

their claims against Plant arising out of the Injured Person’s exposure to asbestos allegedly sold
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or installed by Plant.” (Id., at 113328.)

The September 2005 version of the Matrix continued to recite various basic principles that
appeared in the January 2005 version. (Trial Exhs. 3643, 3681.) For example, it stated that it
“sets forth the terms and conditions under which Asbestos Claims will henceforth be processed,
resolved, and paid in light of the insufficiency of the CIGA coverage and the contingent nature of
the [Fibreboard] indemnity recovery.” (Trial Exh. 3643, at TPE00103038; Trial Exh. 3681, at
TPE00113287.) It continued to articulate a basic goal of minimizing the “administrative expense
of processing and resolving Asbestos Claims, which erode Plant’s CIGA coverage.” (Trial Exh.
3643, at TPE00103039; Trial Exh. 3681, at TPE00113288.)

The September 2005 version of the Matrix stated that it was “procedural only” and created
no “substantive” right in any claimant. (Trial Exh. 3681, at TPE00113288.) Included was a
section on time-based defenses. (Trial Exh. 3681, at TPE00113312.) Under that section, Plant
agreed that “the time within which any asbestos-related action pending against it on the date of its
execution of this Matrix in which it is specifically named as a defendant must be brought to trial
is extended indefinitely. Further, Plant waives all right to seek discretionary dismissal” either for
failure of the claimants to effect service of their complaints or for their failure to bring their cases
to trial within the time periods specified in the Code of Civil Procedure. (Id.)

The Execution Provision of the August draft, quoted above, remained unchanged in the
September version. (Trial Exh. 3681, at TPE 00113318.) Similarly left untouched was the
Submission of Claims Provision of the August draft, as also quoted above. (Exh. 3681, at TPE
00113288.)

The September version of the Matrix was signed by Plant’s President, Douglas Ralston,
and by various members of the asbestos plaintiffs’ bar, including Brayton, Steven Kazan, Joseph
Visse, Steven Patti, and representatives of Harowitz & Tigerman and The Wartnick Law Firm.
(Trial Exh. 3681, at TPE00113319-324.) There is no evidence in the record that any asbestos
claimant either read or signed this version of the Matrix.

Next, Brayton wrote to Plant on October 19, 2005, stating that he and another member of

the asbestos plaintiffs’ bar, David McClain, had problems with the recitations in the “release”
37

FINAL STATEMENT OF DECISION ON PHASE II ISSUES




wn A~ W N

O 0 NN N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

appearing in the signed September 2005 Matrix. (Trial Exh. 3744.) Travis sent a revised version
of the release to Brayton and McClain on October 21, 2005 (Trial Exh. 3751.), and McClain sent
a copy of that revised version to lawyers at Morgan Lewis & Bockius (“Morgan Lewis”) on
October 24, 2005. (Trial Exh. 3751.)

In late-October 2005, a shared goal of Plant and the asbestos plaintiffs’ bar was that
claims would be submitted to the Matrix during November 2005. (Travis, Trial Tr. vol. 10,
1381:3-4.) Thus, Brayton and McClain had several telephone conferences with Gregory and
Travis during the week of October 24, 2005, concerning various issues arising under the signed
September 2005 version of the Matrix. (Travis, Trial Tr. vol. 13, 1590:22-1592:23, 1595:23-
1596:4, 1597:28-1598:9.) McClain, in particular, was concerned that the recitations about the
“exhaustion” of Plant’s insurance in the September Matrix would negatively impact Plant’s rights
under its policies. (McClain, Trial Tr. vol. 7, 985:10-986:2.) The parties also discussed the form
of release that a claimant would sign in return for being paid under the Matrix. (Travis, Trial Tr.
vol. 10, 1380:19-1381:1; Travis, Trial Tr. vol. 13, 1589:25-1592:23.)

McClain told Travis on October 28, 2005 that Plant may have additional insurance
coverage available to pay asbestos .claims, and that Travis therefore should contact a lawyer at
Morgan Lewis named Michel Horton to discuss such matters. (Trial Exh. 3755; Travis, Trial Tr.
vol. 10, 1342:13-1343:11.) Travis contacted Horton on October 28, 2005 (Travis, Trial Tr. vol.
10, 1343:12-16.), and an attorney-client relationship between Plant and Morgan Lewis began on
or about that date (Trial Exh. 4445, at p. 3, ] 6.).

Travis and Gregory communicated with Brayton and McClain several times on October
28, 2005, attempting to finalize the Matrix for posting on the Plant Matrix web site. (Trial Exhs.
3755, 3756, 3757; Travis, Trial Tr. vol. 13, 1595:27-1596:4, 1598:3-19.) The parties could not
agree on the substance of the release to be included in the Matrix. (Gregory, Trial Tr. vol. 5,
677:12-15; Gregory Trial Tr. vol. 6, 690:28-691:10; Travis, Trial Tr. vol. 10, 1380:24-1381:1;
Brayton, Trial Tr. vol. 7, 910:26-911:5.) However, they did agree that the Matrix would be
posted online on October 31, 2005 without containing any release language. (Travis, Trial Tr.

vol. 10, 1385:6-15; Brayton, Trial Tr. vol. 7, 911:6-15.) They also agreed to continue negotiating
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the matter of the release for inclusion into actual settlement agreements entered into among Plant,
CIGA and claimants. (Travis, Trial Tr. vol. 10, 1381:2-15.) In Travis’s words, . . . we were
unable to reach agreement on the wording of the release at that time. So we decided we will just
shelve this. We will figure out what the release says later on. We want to open the Matrix on
October 31st. And so we will just work on the release in due course.” (Travis, Trial Tr. vol. 10,
1380:27-1381:5.)

Various recitals were changed from how they appeared in the September version of the
Matrix. (Tral Exhs. 3681, 3758.) For exarﬁple, the statement in the September version of the
Matrix that “Plant Insulation Company (‘Plant’) is a California corporation that for many years
sold and installed asbestos-containing high-temperature insulation products that contained
asbestos” was changed in the final October 28, 2005 version of the Matrix to “Plant Insulation
company (‘Plant’) is a California corporation that for many years sold, installed, repaired,
removed or displaced asbestos through distribution of and operations involving asbestos-
containing high temperature insulation products.” (Trial Exh. 3681, at TPE00113287; Trial Exh.
3758, at TPE00114125.) This was done so as not to disadvantage Plant in a lawsuit against its
insurers seeking so-called “operations” coverage. (Travis, Trial Tr. vol. 13, 1596:23-1597:24.)

Another example of change between the September and October Matrix agreements was
this. The September version stated: “Plant’s primary liability insurance resources were exhausted
in 1993, and its solvent excess liability insurance resources were exhausted in 2001.” (Trial Exh.
3681 at Recital B, TPE 00113287.). In October, Plant, Brayton, and McClain agreed to change

that provision to read: “Plant’s acknowledged primary liability insurance resources were allegedly

exhausted in 1993, and its acknowledged solvent excess liability insurance resources were

allegedly exhausted in 2001.” (Trial Exh. 3758 at Recital B, TPE00114125; emphasis added.)
Similarly, Section 1.1 of the initial Matrix agreement was changed from, “Plant does not have
assets or insurance coverage” (Trial Exh. 3681 at TPE00113288) to “Plant does not have assets or

acknowledged, uncontested, or available insurance coverage.” (Trial Exh. 3758 at TPE

00114126.) Once again, the purpose was to avoid disadvantaging Plant in its anticipated quest for

insurance coverage on an “operations” theory.
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The final October version retained recitals that appeared in the document since January
2005. (Trial Exhs. 3643, 3758.) It recited that it “sets forth the terms and conditions under which
Asbestos Claims will henceforth be processed, resolved, and paid in light of the insufficiency of
the CIGA coverage and the contingent nature of the [Fibreboard] indemnity recovery.” (Tral
Exh. 3758, at TPE00114125.) It continued to articulate a basic goal of minimizing the
“administrative expense of processing and resolving Asbestos Claims, which erode Plant’s CIGA
coverage.” (Trial Exh. 3758, at TPE00114126.) Further, it stated that it was “procedural only”
and created no “substantive” right in any claimant. (Trial Exh. 3758, at TPE00114126.)

The Execution Provision of the August draft and the September signed version remained
the same in the October version (Trial Exh. 3758, at TPE 00114156.) Also remaining the same as
in the August and September versions was the Submission of Claims Provision (Trial Exh. 3758,
at TPE 00114126.)

The final October version was posted on the Plant Matrix web site on October 31, 2005.
(Trial Exh. 3758; Gregory, Trial Tr. vol. 6, 729:14-17; Travis, Trial Tr. vol. 13, 1603:11-15.)
That version was signed by Plant’s President, Douglas Ralston. (Trial Exh. 3758, at
TPE00114157.) Brayton and McClain signed on October 28, 2005. (Trial Exh. 3758, at
TPE00114158-159.) The signatures of members of the asbestos plaintiffs’ bar were received
during November 2005 and posted on the Matrix website. (Travis, Trial Tr. vol. 1378:6-1379:8.)
Signatures were received by Plant from the Clapper Patti firm, the Wartnick firm, the Harowitz &
Tigerman firm, the Ahnfeldt firm, the Rose Klein firm, the Simon Shingler firm, the Brent Coon
firm, and the Paul, Hanley & Harley firm. (Travis, Trial Tr. vol. 12, 1487:24-27, 1488:18-
1489:19, 1490:3-13.) No asbestos claimant signed this version of the Matrix.

This October agreement contained no release language. (Trial Exh. 3758; (Gregory, trial
Tr. vol. 5, 677:4-15.) Instead, it provided that “[f]ollowing Plant’s acceptance of the claimant’s
claim as submitted, or the claimant’s acceptance of Plant’s counteroffer, or agreement reached
after reconsideration by Plant or a decision by an independent reviewer resolving a dispute as to
the propriety of rejection or as to the correct adjusted claim value, and in order to be entitled to

payment under this Matrix, a claimant must execute a Settlement Agreement and Release in a
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form satisfactory to Plant and CIGA (or to Plant if the CIGA coverage has previously exhausted)
and deliver the same to Plant’s counsel. Claimants who receive payment for nonmalignancy will
not be releasing claims for any subsequently discovered malignancy.” (Trial Ex. 3758, at
TPE00114151, Section 5.8.) It follows that a person submitting a claim to the Matrix would not
know at the time of submission what he or she might be releasing in exchange for receiving
possible payment under the Matrix. (Travis, Trial Tr. vol. 10, 1377:2-25, 1380:19-1381:15,
1385:6-25.)

SUBMISSION OF CLAIMS TO THE PLANT MATRIX

The initial claims submission period under the Matrix occurred between October 31,
2005, and November 30, 2005. (Travis, Trial Tr. vol. 10, 1379:19-21.)

Plant could obtain rough approximations of so-called “liquidated claim values” (“LCV”")
generated electronically by the Matrix web site as claims were submitted during November 2005,
although a number of reporting errors were noted. (Trial Exh. 3768; Gregory, Trial Tr. vol. 6,
698:4-22; Travis, Trial Tr. vol. 14, 1659:23-26.) The LCV was the nominal value assigned to
each Matrix claim based upon the various adjustment factors in the Matrix. (Gregory, Trial Tr.
vol. 6, 697:22-698:3.) The LCV generated electronically by the Matrix was not the final LCV for
purposes of a claimant’s receipt of money from CIGA. (Travis, Trial Tr. vol. 13, 1640:1-15.)
Each submitted claim would need to be reviewed following submission, at which time
adjustments in either direction could be made based on an analysis of the evidence presented in
support of the claim. (Travis, Trial Tr. vol. 12, 1459:26-1462:27.) CIGA ultimately would make
the final decision as to whether or not to approve payment of a claim under the Matrix. (Travis,
Trial Tr. vol. 10, 1355:18-1356:2, 1385:22-1386:11.)

Gregory and Travis discussed the LCVs at various times during November 2005. (Trial
Exhs. 3768, 3771.) They appeared to be excited by, and expressed enthusiasm over, the high
numbers -- in the hundreds of millions of dollars -- being generated during the month by the
Matrix. (Trial Exh. 3771.) Gregory, in particular, believed that it would be possible to structure a
contingent fee for himself and Travis based in some respect on the LCVs being generated by the

Matrix. (Gregory, Trial Tr. vol. 6, 707:6-23, 709:6-9.) Gregory also believed that the LCVs
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would be the basis of a claim for damages that Plant would assert against its insurers in a lawsuit
that it planned to file in the near future. (Id., at 707:24-7; Trial Exh. 3771.)

Plant’s complaint in this action, however, only seeks declaratory relief from the Court.
(Trial Exh. 4443, at pp. 16-19.) It does not seek the recovery of damages. (Id.) Proposed
contingent fees for Gregory and Travis were rejected definitively in June 2006 by the asbestos
plaintiffs represented by McClain. (Gregory, Trial Tr. vol. 6, 778:26-780:2.) There is no
evidence in the record that anyone other than Gregory, and Travis, gave serious thought to the
possibility that either of these individuals would be paid based on the amount of money Plant
recovered from its insurers or the amount of money in a Plant bankruptcy estate.’

The number of claims that were submitted to the Matrix during November of 2005 was
3,691. (Travis, Trial Tr. vol. 10, 1385:16-20.) Some of those claims were submitted via a “data
dump” by two of the plaintiff asbestos firms, Brayton Purcell and Paul Hanley and Harley, under
which the two firms submitted over 1,500 claims, with some supporting documentation,
electronically all at once. (Gregory, Trial Tr. vol. 6, 698:4-12.) There is no evidence that any
“Claim Forms” contemplated by the Execution Provision in the Matrix to create contracts
between Plant and the individual claimants to “forbear from further prosecution of any lawsuit”
(Trial Exh. 3758, at TPE00114157) were submitted by the Brayton Purcell and Paul Hanley and
Harley firms as part of their “data dumps.” The only evidence of a “Claim Form” in the record
concerning the 3,691 claims submitted to the Matrix in November 2005 is a document called
“Attestation Under Section 5.1 Of The Plant Insulation Company Asbestos Case Valuation
Matrix,” submitted and signed by Harley on behalf of Polly Burns. (Trial. Exh. 3770.) In this
“Attestation” document, Harley states only that he had “reviewed the information submitted with
this Claim Form and contained in all documents submitted in support of this claim” and declared
under penalty of perjury that he was informed and believed that the information was “true and
correct.” (Id.)

The aggregate LCV for the claims submitted to the Matrix was in the hundreds of millions

5 As was true with respect to obtaining the $8 million fee related to the creation and operation of the Matrix
agreement, Gregory and Travis consistently viewed unfolding events through the prism of opportunities to obtain
legal fees for themselves, and at levels that this Court would characterize as unreasonably high.
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of dollars. (Travis, Trial Tr. yol. 14, 1659:18-1660:11.) That number was used to generate the
“CIGA payment percentage” by dividing the total amount of CIGA funds available ($35 million
minus attorneys fees paid, or to be paid, to Gregory and Travis & Pon, and the amount of a single
settlement previously paid by CIGA), by the aggregate LCV for all claims. (Gregory, Trial Tr.
vol. 6, 717:2-11.) The “CIGA payment percentage” as of November 2005 was 6.41%. (Gregory,
Trial Tr. vol. 6, 715:27-716:2.) A claimant would be eligible to receive from CIGA a payment
corresponding to the final LCV for their claim multiplied by the “CIGA payment percentage.”
(Id., at 716:15-21.)

THE SO-CALLED FIRST AMENDMENT TO THE PLANT MATRIX AGREEMENT

On December 2, 2005, McClain sent an electronic mail message to Gregory and Travis to
complain that the “CIGA payout” would be “in the range of 4%.” (Trial Exh. 3784.) McClain
stated that “[t]he plaintiffs’ bar had been led to believe that the CIGA payout was going to be
over 10%. This representation was a material part of our agreement to temporarily hold off
litigation against Plant and proceed with the claims program.” (Id., (emphasis added).) McClain

therefore said that the plaintiffs’ bar:

will continue to abide by our agreement to CIGA and accept
payments on each case of the 4+% CIGA will pay on these
processed cases and will release CIGA from any further liability for
its Mission exposure. We will, of course, not release Plant and will
have to continue to litigate these cases against Plant. We will, in
good faith, continue to negotiate with Plant on resolving these cases
but will not be bound by the gross settlements arrived in the CIGA
program as we have all along felt those numbers underestimated
Plant’s true liability. We will work with Plant in retaining experts
to arrive at correct settlement averages. In the meantime, and
unless and until we resolve cases with Plant, we will have to
proceed in the tort system.

(Id., (emphasis added).)

Although early Matrix drafts prepared by the Brayton office contained a reference
to a 10% CIGA payment (Trial Exh. 3603, at TPE00102660; Trial Exh. 4417, at TPE00102985.),
this Court finds that Plant did not represent to the plaintiffs’ bar that there would be a 10% or

greater CIGA payout. In this connection Gregory responded to McClain on December 6, 2005,
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denying that Plant ever represented that “the CIGA payout was going to be over 10%.” (Trial
Exh. 3787.) Gregory, however, further stated that “we always understood that there was no
agreement to release Plant as part of the Matrix. In any event, Plant is willing to discuss possible
mutually agreeable amendments addressing your concerns with your firm and all other firms that
signed the Matrix.” (Id.)

McClain thereafter discussed matters related to his December 2, 2005 e-mail message
wvith a lawyer at Morgan Lewis named Paul Richler. (McClain, Trial Tr. vol. 7, 979:11-19,
997:6-998:5.) Among other things, McClain expressed the view to Richler that he thought the
claimants could assert that the LCV values of the Matrix agreement were binding on Plant’s
insurers. (McClain, Trial Tr. vol. 8, 1050:19-1052:27.) Richler responded that Plant would not
agree to anything that purported to bind its insurers to the values determined in the Matrix
agreement. (Trial Exh. 5978 (Richler Depo. at 65:22-66:8, 80:24-81:11).) Richler also suggested
that McClain agree with this analysis so as not to cause a potential forfeiture of coverage under
Plant’s policies that might be available to pay asbestos plaintiffs. (Id., at 66:8-11.)

McClain wrote to Richler on January 9, 2006, stating that “it is clear that the Matrix we
have worked out with Plant Insulation was only intended to apply to funds that Plant will receive
from CIGA and the Fibreboard Corporation. Neither the Matrix nor any other agreement was
intended to release Plant for its liability that is in excess of what CIGA and Fibreboard pay. AsI
have stated previously, this is an absolute requirement and we will not go forward with
settlements regarding the CIGA money unless you agree to those terms in writing.” (Trial Exh.
3798.)

Travis wrote to McClain by e-mail on January 12, 2006, as a response to McClain’s
December 2, 2005 e-mail and his January 9, 2006 letter to Richler. (Trial Exh. 3803.) Noting
that Plant had prepared and attached a “First Amendment to the Matrix,” (“First Amendment”)
which was attached to the e-mail (Id.), Travis stated that the First Amendment would “clarify any
ambiguity and . . . confirm what it was we all intended when we negotiated and drafted the Plant
Matrix.” (Id.) Travis stated that the “shared intention” of the parties “at all times” was that the

Plant Matrix “serve as a means of making payments to claimants using the CIGA coverage and, if
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there is one, using the net recovery on Plant’s indemnity claims against Fibreboard, and no