TITLE 15 - COMMERCE AND TRADE
CHAPTER 2D - INVESTMENT COMPANIES AND ADVISERS
SUBCHAPTER Il - INVESTMENT ADVISERS

Sec. 201 [80b-1]. Findings

Upon the basis of facts disclosed by the record and report of the Securities and Exchange Commission
made pursuant to section 79z-4 of this title, and facts otherwise disclosed and ascertained, it is found that
investment advisers are of national concern, in that, among other things -

(1) their advice, counsel, publications, writings, analyses, and reports are furnished and distributed, and
their contracts, subscription agreements, and other arrangements with clients are negotiated and
performed, by the use of the mails and means and instrumentalities of interstate.<commerce;

(2) their advice, counsel, publications, writings, analyses, and reports customaryy)relate to the purchase and
sale of securities traded on national securities exchanges and in interstate over-the-counter markets,
securities issued by companies engaged in business in interstate ‘commerce, and securities issued by
national banks and member banks of the Federal Reserve System:and

N\

(3) the foregoing transactions occur in such volume as substant‘iably to affect interstate commerce, national
securities exchanges, and other securities markets, the-national banking system and the national
economy. )

Sec. 202 [80b-2]. Definitions

@) In general

A

When used in this subchapter, ‘unless-the context otherwise requires, the following definitions shall
apply:

(1) “Assignment” includes any dir’egt or indirect transfer or hypothecation of an investment advisory
contract by the assignor.or.of a controlling block of the assignor’s outstanding voting securities by a
security holder of the assignor; but if the investment adviser is a partnership, no assignment of an
investment advisary contract shall be deemed to result from the death or withdrawal of a minority of the
members of the investment adviser having only a minority interest in the business of the investment
adviser, or from'the admission to the investment adviser of one or more members who, after such
admission, shall be only a minority of the members and shall have only a minority interest in the
business.

(2) “Bank” means (A) a banking institution organized under the laws of the United States or a Federal
savings association, as defined in section 1462(5) of title 12, (B) a member bank of the Federal Reserve
System, (C) any other banking institution, savings association, as defined in section 1462(4) of title 12,
or trust company, whether incorporated or not, doing business under the laws of any State or of the
United States, a substantial portion of the business of which consists of receiving deposits or exercising
fiduciary powers similar to those permitted to national banks under the authority of the Comptroller of
the Currency, and which is supervised and examined by State or Federal authority having supervision
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over banks or savings associations, and which is not operated for the purpose of evading the provisions
of this subchapter, and (D) a receiver, conservator, or other liquidating agent of any institution or firm
included in clauses (A), (B), or (C) of this paragraph.

(3) The term “broker” has the same meaning as given in section 3 of the Securities Exchange Act of 1934
[15 U.S.C. 78c].

(4) “Commission” means the Securities and Exchange Commission.

(5) “Company” means a corporation, a partnership, an association, a joint-stock company, a trust, or any
organized group of persons, whether incorporated or not; or any receiver, trustee in a case under title 11,
or similar official, or any liquidating agent for any of the foregoing, in his capacity as such.

(6) “Convicted” includes a verdict, judgment, or plea of guilty, or a finding, of guilt on a plea of nolo
contendere, if such verdict, judgment, plea, or finding has not been rever;-d, set aside, or withdrawn,
whether or not sentence has been imposed. -

oy

(7) The term “dealer” has the same meaning as given in section 3 of the Securities Exchange Act of 1934

[15 U.S.C. 78c], but does not include an insurance company er-investment company.
o

(8) “Director” means any director of a corporation or any persc;n performing similar functions with respect

to any organization, whether incorporated or unincorporated.

(9) “Exchange” means any organization, association, or group of persons, whether incorporated or
unincorporated, which constitutes, maintains, or provides a market place or facilities for bringing
together purchasers and sellers of securities or for otherwise performing with respect to securities the
functions commonly performed by a stock exchange as that term is generally understood, and includes
the market place and the market facilities maintained by such exchange.

(10) “Interstate commerce™ means trade, commerce, transportation, or communication among the
several States, or between any foreign country and any State, or between any State and any place or ship
outside thereof.

{

(11) “Investment adviser” means any person who, for compensation, engages in the business of
advising others, either directly or through publications or writings, as to the value of securities or as to
the advisability of investing in, purchasing, or selling securities, or who, for compensation and as part of
a regular business, issues or promulgates analyses or reports concerning securities; but does not include
(A) a bank, or any bank holding company as defined in the Bank Holding Company Act of 1956 [12
U.S.C. 1841 et seq.] which is not an investment company, except that the term “investment adviser”
includes any bank or bank holding company to the extent that such bank or bank holding company
serves or acts as an investment adviser to a registered investment company, but if, in the case of a bank,
such services or actions are performed through a separately identifiable department or division, the
department or division, and not the bank itself, shall be deemed to be the investment adviser; (B) any
lawyer, accountant, engineer, or teacher whose performance of such services is solely incidental to the
practice of his profession; (C) any broker or dealer whose performance of such services is solely
incidental to the conduct of his business as a broker or dealer and who receives no special compensation
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therefor; (D) the publisher of any bona fide newspaper, news magazine or business or financial
publication of general and regular circulation; (E) any person whose advice, analyses or reports relate to
no securities other than securities which are direct obligations of or obligations guaranteed as to
principal or interest by the United States, or securities issued or guaranteed by corporations in which the
United States has a direct or indirect interest which shall have been designated by the Secretary of the
Treasury, pursuant to section 3(a)(12) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(12)], as
exempted securities for the purposes of that Act [15 U.S.C. 78a et seq.]; (F) any nationally recognized
statistical rating organization, as that term is defined in section 3(a)(62) of the Securities Exchange Act
of 1934 [15 U.S.C. 78c(a)(62)], unless such organization engages in issuing recommendations as to
purchasing, selling, or holding securities or in managing assets, consisting in whole or in part of
securities, on behalf of others; [er](G)any family office, as defined by rule, regulation, or order of
the Commission, in accordance with the purposes of this title; or (H) such-other persons not within
the intent of this paragraph, as the Commission may designate by rules and regulations or order.

(12) “Investment company”, affiliated person, and “insurance company” hé)ve the same meanings as
in the Investment Company Act of 1940 [15 U.S.C. 80a-1 et seq:]. “Control” means the power to
exercise a controlling influence over the management or policies of a company, unless such power is
solely the result of an official position with such company.

(13) “Investment supervisory services” means the giving.of-continuous advice as to the investment of
funds on the basis of the individual needs of each client.

(14) “Means or instrumentality of interstate comme?ce” includes any facility of a national securities
exchange.
e
(15) “National securities exchange” means an exchange registered under section 6 of the Securities
Exchange Act of 1934 [15 U.S.C. 78f];

A

(16) “Person” means a natural person or a company.
0’)
@an The term “person associated with an investment adviser” means any partner, officer, or director

of such investment adviser. (or any person performing similar functions), or any person directly or
indirectly controlling. or controlled by such investment adviser, including any employee of such
investment adviser, except that for the purposes of section 80b-3 of this title (other than subsection (f)
thereof), persons-associated with an investment adviser whose functions are clerical or ministerial shall
not be included in the meaning of such term. The Commission may by rules and regulations classify, for
the purposes of any portion of portions of this subchapter, persons, including employees controlled by
an investment adviser.

(18) “Security” means any note, stock, treasury stock, security future, bond, debenture, evidence of
indebtedness, certificate of interest or participation in any profit-sharing agreement, collateral-trust
certificate, preorganization certificate or subscription, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, fractional undivided interest in oil, gas, or other
mineral rights, any put, call, straddle, option, or privilege on any security (including a certificate of
deposit) or on any group or index of securities (including any interest therein or based on the value
thereof), or any put, call, straddle, option, or privilege entered into on a national securities exchange
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relating to foreign currency, or, in general, any interest or instrument commonly known as a “security”,
or any certificate of interest or participation in, temporary or interim certificate for, receipt for, guaranty
of, or warrant or right to subscribe to or purchase any of the foregoing.

(29) “State” means any State of the United States, the District of Columbia, Puerto Rico, the Virgin
Islands, or any other possession of the United States.

(20) “Underwriter” means any person who has purchased from an issuer with a view to, or sells for an
issuer in connection with, the distribution of any security, or participates or has a direct or indirect
participation in any such undertaking, or participates or has a participation in the direct or indirect
underwriting of any such undertaking; but such term shall not include a person whose interest is limited
to a commission from an underwriter or dealer not in excess of the usual and-eustomary distributor’s or
seller’s commission. As used in this paragraph the term “issuer” shall include in addition to an issuer,
any person directly or indirectly controlling or controlled by the issuer, or any person under direct or
indirect common control with the issuer. )

(21) “Securities Act of 1933” [15 U.S.C. 77a et seq.], “Securities.Exchange Act of 1934” [15 U.S.C.
78a et seq.], “Public Utility Holding Company Act of 1935”, and*“Trust Indenture Act of 1939” [15
U.S.C. 77aaa et seq.], mean those Acts, respectively, as heretofore or hereafter amended.

o

(22) “Business development company” means -any co}npany which is a business development
company as defined in section 80a-2(a)(48) of this title,and which complies with section 80a-54 of this
title, except that —

(A) the 70 per centum of the value of the total assets condition referred to in sections 80a-
2(a)(48) and 80a-54 of this title, shal‘l be 60 per centum for purposes of determining compliance
therewith;

(B) such company need not be a closed-end company and need not elect to be subject to the
provisions of sections 80a-54 through 80a-64 of this title; and

03‘ d
© the securif{es which may be purchased pursuant to section 80a-54(a) of this title may be

purchased from any-person.

For.purposes of this paragraph, all terms in sections 80a-2(a)(48) and 80a-54 of this title
shall have the same meaning set forth in subchapter | of this chapter as if such company were a
registered closed-end investment company, except that the value of the assets of a business
development company which is not subject to the provisions of sections 80a-54 through 80a-64
of this title shall be determined as of the date of the most recent financial statements which it
furnished to all holders of its securities, and shall be determined no less frequently than annually.

(23) “Foreign securities authority” means any foreign government, or any governmental body or
regulatory organization empowered by a foreign government to administer or enforce its laws as they
relate to securities matters.
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(24) “Foreign financial regulatory authority” means any (A) foreign securities authority, (B) other
governmental body or foreign equivalent of a self-regulatory organization empowered by a foreign
government to administer or enforce its laws relating to the regulation of fiduciaries, trusts, commercial
lending, insurance, trading in contracts of sale of a commaodity for future delivery, or other instruments
traded on or subject to the rules of a contract market, board of trade or foreign equivalent, or other
financial activities, or (C) membership organization a function of which is to regulate the participation
of its members in activities listed above.

(25) “Supervised person” means any partner, officer, director or other person occupying a similar
status or performing similar functions), or employee of an investment adviser, or other person who
provides investment advice on behalf of the investment adviser and is subject to the supervision and
control of the investment adviser.

(26) The term “separately identifiable department or division” of a bank means a unit -

(A) that is under the direct supervision of an officer or oﬁicefs)designated by the board of
directors of the bank as responsible for the day-to-day conduct of the bank’s investment adviser
activities for one or more investment companies, including.the supervision of all bank employees
engaged in the performance of such activities; and

o

(B) for which all of the records relating toits ?nvestment adviser activities are separately
maintained in or extractable from such unit’s own facilities or the facilities of the bank, and such
records are so maintained or otherwise-accessible as to permit independent examination and
enforcement by the Commission of this subchapter or the Investment Company Act of 1940 [15
U.S.C. 80a-1 et seq.] and rules and regulations promulgated under this subchapter or the
Investment Company Act of 1940. .

(27) The terms “security future” and “narrow-based security index” have the same meanings as

provided in section 3(a)(55) of the Securities Exchange Act of 1934 [15 U.S.C. 78c(a)(55)].

f
(28) The term “credit rating agency” has the same meaning as in section 3 of the Securities Exchange
Act of 1934 [15 U.S.C..78c].

(
(29) PrivATERUNB-—The term ‘private fund’ means an issuer that_—_(A) would be an investment
company [under](as defined in section 3[{z)] of the Investment Company Act of 1940 (15 U.S.C. 80a-

3[a])), but for [the-exception-providedfrom-that-definition-by-either-]section 3(c)(1) or [seetion-]3(c)(7)
of [sueh]that Act[-]; and

(B) either —

(i) is organized or otherwise created under the laws of the United States or of a State; or

(ii) has 10 percent or more of its outstanding securities owned by United States persons.

(30) [Foreten-PRIVATEFUNB-ABVISER—]The term ‘foreign private [fund-]adviser’ means [ar]any
investment adviser who —
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(A)  has no place of business in the United States;

(B)  [during-thepreceding12 menths-]has [had—][()-in-total_]fewer than 15 clients [apd-investors
]who are domiciled in or residents of the United States[-in-privatefunds-advised-by-the-investment
] W

([H]C)[—=geregate]_has assets under management attributable to clients [and—investors—in]who are
domiciled in or residents of the United States [irprivatefunds-advised-by-the-investment-adviser]of

less than $25,000,000; or such higher amount as the Commission may, by rule, deem appropriate in [the

public-interest-orforthe-protection-of-investers]accordance with the purposes of this title; and

([€]D) neither holds itself out generally to the public in the United States as =

(i) an investment adviser, nor acts as an investment adviser to any. i\n}estment company
registered under the Investment Company Act of 1940; or  ~

o AN\
(ii) a company which has elected to be a business development company pursuant to section 54
of the Investment Company Act of 1940 (15 U.S.C.-80a-53), and has not withdrawn [such]_its

election. o
)]

(b) Applicability to Federal or State government, agency, or instrumentality, or to officers, agents, or
employees thereof

No provision in this subchapter shall apply to;or be deemed to include, the United States, a State, or any
political subdivision of a State, or any agency, authority, or instrumentality of any one or more of the foregoing,
or any corporation which is wholly owned directlfl or indirectly by any one or more of the foregoing, or any
officer, agent, or employee of any of the foregoing acting as such in the course of his official duty, unless such
provision makes specific reference thereto.

"

(©) Consideration of promotion of efficiency, competition, and capital formation

Whenever pursuant to this-subchapter the Commission is engaged in rulemaking and is required to
consider or determine whether an action is necessary or appropriate in the public interest, the Commission shall
also consider, in addition-to the protection of investors, whether the action will promote efficiency, competition,
and capital formation.

Sec. 203 [80b-3]. Registration of investment advisers
@ Necessity of registration

Except as provided in subsection (b) of this section and section 80b-3a of this title, it shall be unlawful
for any investment adviser, unless registered under this section, to make use of the mails or any means or

instrumentality of interstate commerce in connection with his or its business as an investment adviser.

(b) Investment advisers who need not be registered
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The provisions of subsection (a) of this section shall not apply to -

(1) any investment adviser, [except]ather than an investment adviser who acts as an investment adviser to

any private fund, all of whose clients are residents of the State within which such investment adviser
maintains his or its principal office and place of business, and who does not furnish advice or issue
analyses or reports with respect to securities listed or admitted to unlisted trading privileges on any
national securities exchange;

(2) any investment adviser whose only clients are insurance companies;

(3)
(4)

(5)

(6)

any investment adviser that is a foreign private[-fund] adviser;

any investment adviser that is a charitable organization, as defined in.section 3(c)(10)(D) of the
Investment Company Act of 1940 [15 U.S.C. 80a-3(c)(10)(D)], or.is a trustee, director, officer,
employee, or volunteer of such a charitable organization acting within the scope of such person’s
employment or duties with such organization, whose advice, analyees or reports are provided only to
one or more of the following:

N\

(A)  any such charitable organization; \
(B)  afund that is excluded from the definition of an.investment company under section 3(c)(10)(B)
of the Investment Company Act of 1940 [15 U.S.C. 80a-3(c)(10)(B)]; or

©) a trust or other donative instrument.described in section 3(c)(10)(B) of the Investment Company
Act of 1940 [15 U.S.C. 80a- 3§c)(10)(B)] or the trustees, administrators, settlors (or potential
settlors), or beneficiaries of any:such trust or other instrument;
A
any plan described in section 414(e) of title 26, any person or entity eligible to establish and maintain
such a plan under title 26, or.any trustee, director, officer, or employee of or volunteer for any such plan
or person, if such person or entity, acting in such capacity, provides investment advice exclusively to, or
with respect to, any plan, person, or entity or any company, account, or fund that is excluded from the
definition of an investment.company under section 3(c)(14) of the Investment Company Act of 1940 [15
U.S.C. 80a-3(c)(14)];-or

any investment adviser that is registered with the Commodity Futures Trading Commission as a
commodity trading advisor whose business does not consist primarily of acting as an investment adviser,
as defined in section 80b-2(a)(11) of this title, and that does not act as an investment adviser to -

(A)  aninvestment company registered under subchapter I of this chapter;

(B)  acompany which has elected to be a business development company pursuant to section 80a-53
of this title and has not withdrawn its election; or

(C)  aprivate fund[;:-ef].
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(c) Procedure for registration; filing of application; effective date of registration; amendment of registration

(1) An investment adviser, or any person who presently contemplates becoming an investment adviser, may
be registered by filing with the Commission an application for registration in such form and containing
such of the following information and documents as the Commission, by rule, may prescribe as
necessary or appropriate in the public interest or for the protection.of investors:

(A)

(B)

(©)

(D)

(E)

(F)
(G)

the name and form of organization under which the-investment adviser engages or intends to
engage in business; the name of the State or other severeign power under which such investment
adviser is organized; the location of his or its principal business office and branch offices, if any;
the names and addresses of his or its partners, officers, directors, and persons performing similar
functions or, if such an investment adviser-be an individual, of such individual; and the number
of his or its employees; A

the education, the business affiliations for the past ten years, and the present business affiliations
of such investment adviser and of his or its partners, officers, directors, and persons performing
similar functions and of any controlling person thereof;

o
the nature of the business of such investment adviser, including the manner of giving advice and
rendering analyses or reports;

(N
a balance 'sheet certified by an independent public accountant and other financial statements
(which shall, as the Commission specifies, be certified);

the nature and scope of the authority of such investment adviser with respect to clients’ funds
and accounts;

the basis or bases upon which such investment adviser is compensated;
whether such investment adviser, or any person associated with such investment adviser, is

subject to any disqualification which would be a basis for denial, suspension, or revocation of
registration of such investment adviser under the provisions of subsection (e) of this section; and
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(H) a statement as to whether the principal business of such investment adviser consists or is to
consist of acting as investment adviser and a statement as to whether a substantial part of the
business of such investment adviser, consists or is to consist of rendering investment supervisory
services.

(2) Within forty-five days of the date of the filing of such application (or within such longer period as to
which the applicant consents) the Commission shall -

(A) by order grant such registration; or

(B) institute proceedings to determine whether registration should be denied. Such proceedings shall
include notice of the grounds for denial under consideration and opportunity for hearing and
shall be concluded within one hundred twenty days of the date of the filing of the application for
registration. At the conclusion of such proceedings the Commission, by)rder, shall grant or deny
such registration. The Commission may extend the time for conclusion of such proceedings for
up to ninety days if it finds good cause for such extension and-publishes its reasons for so finding
or for such longer period as to which the applicant conserlts.\

The Commission shall grant such registration if the-Commission finds that the requirements of
this section are satisfied and that the applicant is notProhibited from registering as an investment
adviser under section 80b-3a of this title. The Commission shall deny such registration if it does
not make such a finding or if it finds that if the applicant were so registered, its registration
would be subject to suspension or revocation under subsection (e) of this section.

(d) Other acts prohibited by subchapter \

Any provision of this subchapter (other than subsection (a) of this section) which prohibits any act,
practice, or course of business if the mails or any means or instrumentality of interstate commerce are used in
connection therewith shall also prohibit any such act, practice, or course of business by any investment adviser
registered pursuant to this section'or any person acting on behalf of such an investment adviser, irrespective of
any use of the mails or any. means or instrumentality of interstate commerce in connection therewith.

(e) Censure, denial, or suspension of registration; notice and hearing

The Commission, by order, shall censure, place limitations on the activities, functions, or operations of,
suspend for a period not exceeding twelve months, or revoke the registration of any investment adviser if it
finds, on the record after notice and opportunity for hearing, that such censure, placing of limitations,
suspension, or revocation is in the public interest and that such investment adviser, or any person associated
with such investment adviser, whether prior to or subsequent to becoming so associated -

(1) has willfully made or caused to be made in any application for registration or report required to be filed
with the Commission under this subchapter, or in any proceeding before the Commission with respect to
registration, any statement which was at the time and in the light of the circumstances under which it
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was made false or misleading with respect to any material fact, or has omitted to state in any such
application or report any material fact which is required to be stated therein.

(2) has been convicted within ten years preceding the filing of any application for registration or at any time
thereafter of any felony or misdemeanor or of a substantially equivalent crime by a foreign court of
competent jurisdiction which the Commission finds -

(A)

(B)

(©)

(D)

involves the purchase or sale of any security, the taking of a false oath, the making of a false
report, bribery, perjury, burglary, any substantially equivalent activity however denominated by
the laws of the relevant foreign government, or conspiracy to commit any such offense;

arises out of the conduct of the business of a broker, dealer, municipal securities dealer,
investment adviser, bank, insurance company, government securities broker, government
securities dealer, fiduciary, transfer agent, credit rating agency, foreign person performing a
function substantially equivalent to any of the above, or entity or.person required to be registered
under the Commaodity Exchange Act [7 U.S.C. 1 et seq.] or any substantially equivalent statute
or regulation; N N\

involves the larceny, theft, robbery, extortion, forgery, counterfeiting, fraudulent concealment,
embezzlement, fraudulent conversion, or mlsapproprlatlon of funds or securities or substantially
equivalent activity however denominated by the laws of the relevant foreign government; or

Y
involves the violation of section 152, 1341, 1342, or 1343 or chapter 25 or 47 of title 18, or a
violation of substantially equivalent foreign-statute.
=

(3) has been convicted during the 10-year perlod preceding the date of filing of any application for
registration, or at any time thereafter, of -

(A)

(B)

A
any crime that is punishable by imprisonment for 1 or more years, and that is not described in
paragraph (2); or o)

£ 1
a substantially equivalent crime by a foreign court of competent jurisdiction.

{

(4) is permanently or. temporarily enjoined by order, judgment, or decree of any court of competent
jurisdiction, including any foreign court of competent jurisdiction, from acting as an investment adviser,
underwriter, broker, dealer, municipal securities dealer, government securities broker, government
securities dealer, transfer agent, credit rating agency, foreign person performing a function substantially
equivalent to any of the above, or entity or person required to be registered under the Commodity
Exchange Act [7 U.S.C. 1 et seq.] or any substantially equivalent statute or regulation, or as an affiliated
person or employee of any investment company, bank, insurance company, foreign entity substantially
equivalent to any of the above, or entity or person required to be registered under the Commaodity
Exchange Act or any substantially equivalent statute or regulation, or from engaging in or continuing
any conduct or practice in connection with any such activity, or in connection with the purchase or sale
of any security.
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(5) has willfully violated any provision of the Securities Act of 1933 [15 U.S.C. 77a et seq.], the Securities
Exchange Act of 1934 [15 U.S.C. 78a et seq.], the Investment Company Act of 1940 [15 U.S.C. 80a-1 et
seq.], this subchapter, the Commodity Exchange Act [7 U.S.C. 1 et seq.], or the rules or regulations
under any such statutes or any rule of the Municipal Securities Rulemaking Board, or is unable to
comply with any such provision.

(6) has willfully aided, abetted, counseled, commanded, induced, or procured the violation by any other
person of any provision of the Securities Act of 1933 [15 U.S.C. 77a et seq.], the Securities Exchange
Act of 1934 [15 U.S.C. 78a et seq.], the Investment Company Act of 1940 [15 U.S.C. 80a-1 et seq.], this
subchapter, the Commaodity Exchange Act [7 U.S.C. 1 et seq.], the rules or regulations under any of such
statutes, or the rules of the Municipal Securities Rulemaking Board, or has failed reasonably to
supervise, with a view to preventing violations of the provisions of such statutes, rules and regulations,
another person who commits such a violation, if such other person is subject ta his supervision. For the
purposes of this paragraph no person shall be deemed to have failed reasonably to supervise any person,
if - i )

(A)  there have been established procedures, and a system for applying such procedures, which would
reasonably be expected to prevent and detect, insofar as practicable, any such violation by such
other person, and N\
o
(B)  such person has reasonably discharged the duties and obligations incumbent upon him by reason
of such procedures and system without reasonable cause to believe that such procedures and
system were not being complied with.

(7) is subject to any order of the Commission barring or suspending the right of the person to be associated
with an investment adviser;

A

(8) has been found by a foreign financial regulatory authority to have -

(A)  made or caused to be made,in any application for registration or report required to be filed with a
foreign securities_authority, or in any proceeding before a foreign securities authority with
respect to registration, any statement that was at the time and in light of the circumstances under
which it was-made false or misleading with respect to any material fact, or has omitted to state in
any application or report to a foreign securities authority any material fact that is required to be
stated therein;

(B) violated any foreign statute or regulation regarding transactions in securities or contracts of sale
of a commodity for future delivery traded on or subject to the rules of a contract market or any
board of trade; or

(C)  aided, abetted, counseled, commanded, induced, or procured the violation by any other person of
any foreign statute or regulation regarding transactions in securities or contracts of sale of a
commaodity for future delivery traded on or subject to the rules of a contract market or any board
of trade, or has been found, by the foreign finanical regulatory authority, to have failed
reasonably to supervise, with a view to preventing violations of statutory provisions, and rules
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and regulations promulgated thereunder, another person who commits such a violation, if such
other person is subject to his supervision; or

(9) is subject to any final order of a State securities commission (or any agency or officer performing like
functions), State authority that supervises or examines banks, savings associations, or credit unions,
State insurance commission (or any agency or office performing like functions), an appropriate Federal
banking agency (as defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813(q))), or
the National Credit Union Administration, that -

(A)  bars such person from association with an entity regulated by such commission, authority,
agency, or officer, or from engaging in the business of securities, insurance, banking, savings
association activities, or credit union activities; or

(B)  constitutes a final order based on violations of any laws or regulations that prohibit fraudulent,
manipulative, or deceptive conduct. )

0

(F) Bar or suspension from association with investment adviser; notice.and hearing
A

The Commission, by order, shall censure or place limitations onthe activities of any person associated,
seeking to become associated, or, at the time of the alleged misconduct, associated or seeking to become
associated with an investment adviser, or suspend for a period hot exceeding twelve months or bar any such
person from being associated with an investment adviser, if the Commission finds, on the record after notice
and opportunity for hearing, that such censure, placing of limitations, suspension, or bar is in the public interest
and that such person has committed or omitted any act or.-omission enumerated in paragraph (1), (5), (6), (8), or
(9) of subsection (e) of this section or has been convicted of any offense specified in paragraph (2) or (3) of
subsection (e) of this section within ten years of the commencement of the proceedings under this subsection, or
is enjoined from any action, conduct, or practice specified in paragraph (4) of subsection (e) of this section. It
shall be unlawful for any person as to whom such an order suspending or barring him from being associated
with an investment adviser is in effect willfully to become, or to be, associated with an investment adviser
without the consent of the Commission,-and it shall be unlawful for any investment adviser to permit such a
person to become, or remain, a person associated with him without the consent of the Commission, if such
investment adviser knew, or in.the exercise of reasonable care, should have known, of such order.

{
(g) Registration of successor-to business of investment adviser

Any successor to the business of an investment adviser registered under this section shall be deemed
likewise registered hereunder, if within thirty days from its succession to such business it shall file an
application for registration under this section, unless and until the Commission, pursuant to subsection (c) or
subsection (e) of this section, shall deny registration to or revoke or suspend the registration of such successor.

(h) Withdrawal of registration

Any person registered under this section may, upon such terms and conditions as the Commission finds
necessary in the public interest or for the protection of investors, withdraw from registration by filing a written
notice of withdrawal with the Commission. If the Commission finds that any person registered under this
section, or who has pending an application for registration filed under this section, is no longer in existence, is
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not engaged in business as an investment adviser, or is prohibited from registering as an investment adviser
under section 80b-3a of this title, the Commission shall by order cancel the registration of such person.

(i) Money penalties in administrative proceedings

(1) Authority of Commission

In any proceeding instituted pursuant to subsection (e) or (f) of this section against any person,

the Commission may impose a civil penalty if it finds, on the record after notice and opportunity for
hearing, that such person -

(A)

(B)

(©)

(D)

has willfully violated any provision of the Securities Act of 1933 [15.U.S.C. 77a et seq.], the
Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.], subchapter«l of this chapter, or this
subchapter, or the rules or regulations thereunder; )

has willfully aided, abetted, counseled, commanded, induced, or p)rocured such a violation by
any other person; N N
has willfully made or caused to be made in any application for registration or report required to
be filed with the Commission under this subchapter;.orin any proceeding before the Commission
with respect to registration, any statement<which-was, at the time and in the light of the
circumstances under which it was made, false or.misleading with respect to any material fact, or
has omitted to state in any such application or report any material fact which was required to be
stated therein; or

e
has failed reasonably to supervise;.within the meaning of subsection (e)(6) of this section, with a
view to preventing violations of the provisions of this subchapter and the rules and regulations
thereunder, another person who commits such a violation, if such other person is subject to his
supervision; and that such pepalty is in the public interest.

(2) Maximum amount of penalty

(A)

(B)

(©)

First tier =

The maximum amount of penalty for each act or omission described in paragraph (1) shall be
$5,000 for a natural person or $50,000 for any other person.

Second tier

Notwithstanding subparagraph (A), the maximum amount of penalty for each such act or
omission shall be $50,000 for a natural person or $250,000 for any other person if the act or
omission described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement.

Third tier
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Notwithstanding subparagraphs (A) and (B), the maximum amount of penalty for each such act
or omission shall be $100,000 for a natural person or $500,000 for any other person if -

Q) the act or omission described in paragraph (1) involved fraud, deceit, manipulation, or
deliberate or reckless disregard of a regulatory requirement; and

(i) such act or omission directly or indirectly resulted in substantial losses or created a
significant risk of substantial losses to other persons or resulted in substantial pecuniary gain
to the person who committed the act or omission.

(3) Determination of public interest

In considering under this section whether a penalty is in the public interest, the Commission may
consider - )

- : : VA :
(A)  whether the act or omission for which such penalty is-assessed involved fraud, deceit,
manipulation, or deliberate or reckless disregard of a regulatory.requirement;
A

(B)  the harm to other persons resulting either directly or indirectly from such act or omission;
o

(C)  the extent to which any person was unjustly enriched, taking into account any restitution made to
persons injured by such behavior; N

(D)  whether such person previously has been found by the Commission, another appropriate
regulatory agency, or a self-regulatory organization to have violated the Federal securities laws,
State securities laws, or the rules-of a'self-regulatory organization, has been enjoined by a court
of competent jurisdiction from-violations of such laws or rules, or has been convicted by a court
of competent jurisdiction“of violations of such laws or of any felony or misdemeanor described
in subsection (e)(2) of this section;

.

(E)  the need to deter such.person and other persons from committing such acts or omissions; and
(F)  such other matters as'justice may require.

(4) Evidence concerning ability to pay
In any proceeding in which the Commission may impose a penalty under this section, a respondent may
present evidence of the respondent’s ability to pay such penalty. The Commission may, in its discretion,
consider such evidence in determining whether such penalty is in the public interest. Such evidence may
relate to the extent of such person’s ability to continue in business and the collectability of a penalty,
taking into account any other claims of the United States or third parties upon such person’s assets and
the amount of such person’s assets.

(1) Authority to enter order requiring accounting and disgorgement
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In any proceeding in which the Commission may impose a penalty under this section, the Commission
may enter an order requiring accounting and disgorgement, including reasonable interest. The Commission is
authorized to adopt rules, regulations, and orders concerning payments to investors, rates of interest, periods of
accrual, and such other matters as it deems appropriate to implement this subsection.

(k) Cease-and-desist proceedings
(1) Authority of Commission

If the Commission finds, after notice and opportunity for hearing, that any person is violating, has
violated, or is about to violate any provision of this subchapter, or any rule or regulation thereunder, the
Commission may publish its findings and enter an order requiring such person;-and any other person that
IS, was, or would be a cause of the violation, due to an act or omission the person knew or should have
known would contribute to such violation, to cease and desist from committing or causing such violation
and any future violation of the same provision, rule, or regulation. Sucp order may, in addition to
requiring a person to cease and desist from committing or causing a violation, require such person to
comply, or to take steps to effect compliance, with such provision, rule, or regulation, upon such terms
and conditions and within such time as the Commission may.specify“in such order. Any such order may,
as the Commission deems appropriate, require future compliance or steps to effect future compliance,
either permanently or for such period of time as the Commission may specify, with such provision, rule,
or regulation with respect to any security, any issuer;‘or any-other person.

. »
(2) Hearing

The notice instituting proceedings pursuant.to paragraph (1) shall fix a hearing date not earlier than 30
days nor later than 60 days after service.of the notice unless an earlier or a later date is set by the
Commission with the consent of any respondent so served.

A

(3) Temporary order

f
(A)  Ingeneral g

P

Whenever the-Commission determines that the alleged violation or threatened violation specified
in the notice instituting proceedings pursuant to paragraph (1), or the continuation thereof, is
likely to result in significant dissipation or conversion of assets, significant harm to investors, or
substantial harm to the public interest, including, but not limited to, losses to the Securities
Investor Protection Corporation, prior to the completion of the proceedings, the Commission
may enter a temporary order requiring the respondent to cease and desist from the violation or
threatened violation and to take such action to prevent the violation or threatened violation and to
prevent dissipation or conversion of assets, significant harm to investors, or substantial harm to
the public interest as the Commission deems appropriate pending completion of such
proceedings. Such an order shall be entered only after notice and opportunity for a hearing,
unless the Commission, notwithstanding section 80b-11(c) of this title, determines that notice
and hearing prior to entry would be impracticable or contrary to the public interest. A temporary
order shall become effective upon service upon the respondent and, unless set aside, limited, or
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(B)

suspended by the Commission or a court of competent jurisdiction, shall remain effective and
enforceable pending the completion of the proceedings.

Applicability

This paragraph shall apply only to a respondent that acts, or, at the time of the alleged
misconduct acted, as a broker, dealer, investment adviser, investment company, municipal
securities dealer, government securities broker, government securities dealer, or transfer agent,
or is, or was at the time of the alleged misconduct, an associated person of, or a person seeking to
become associated with, any of the foregoing.

(4) Review of temporary orders

(A)

(B)

(©)

(D)

(i)

(i)

Commission review )

At any time after the respondent has been served with a»tempf))rary cease-and-desist order
pursuant to paragraph (3), the respondent may apply to the.Commission to have the order set
aside, limited, or suspended. If the respondent has been served with a temporary cease-and-desist
order entered without a prior Commission hearing, the respondent may, within 10 days after the
date on which the order was served, request a hearing-on such application and the Commission
shall hold a hearing and render a decision on-such.application at the earliest possible time.

>

Judicial review
Within - A

10 days after the date the-respondent was served with a temporary cease-and-desist order
entered with a prior Commission hearing, or

10 days after the. Commission renders a decision on an application and hearing under
subparagraph (A), with respect to any temporary cease-and-desist order entered without a
prior Commission hearing, the respondent may apply to the United States district court for
the distriet.in which the respondent resides or has its principal place of business, or for the
District.of-Columbia, for an order setting aside, limiting, or suspending the effectiveness or
enforcement of the order, and the court shall have jurisdiction to enter such an order. A
respondent served with a temporary cease-and-desist order entered without a prior
Commission hearing may not apply to the court except after hearing and decision by the
Commission on the respondent’s application under subparagraph (A) of this paragraph.

No automatic stay of temporary order

The commencement of proceedings under subparagraph (B) of this paragraph shall not, unless
specifically ordered by the court, operate as a stay of the Commission’s order.

Exclusive review
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Section 80b-13 of this title shall not apply to a temporary order entered pursuant to this section.
(5) Authority to enter order requiring accounting and disgorgement
In any cease-and-desist proceeding under paragraph (1), the Commission may enter an order
requiring accounting and disgorgement, including reasonable interest. The Commission is authorized to
adopt rules, regulations, and orders concerning payments to investors, rates of interest, periods of
accrual, and such other matters as it deems appropriate to implement this subsection.

(I) EXEMPTION OF[-ANB-RERPORTINGBY] VENTURE CAPITAL FUND ADVISERS. — [Fhe-Commission-shat-identify

and]No investment adviser h 1l ject to the registration requirements of this title with r tt th
rovision of investment ice t ventur ital fund. Not later than 6 manths after th f
enagtment Qf th|§ subgegtlgn, the Q;Q mission shall |§§ue final rules to deflne the term ‘venture capltal fund
[ l= e \/ ll 'l ' 'll'll llll .l lll alal e a ll l='wg‘llll 'le‘ N a el

pmteeﬂen»ehnvestepe] or Qurgoses of thls subsectlon A
N

(m) EXEMPTION OF AND REPORTING BY CERTAIN PRIVATE FUND AI%V%ERS. -

(1) IN GENERAL. — [Ihe—Gemntnssien—shaH—previde—éye*empﬂen—#em]Excegt as _provided in this
ti n,n inv tment adviser h II i the reglstratlon gr rgggrtlng requwements [HndeF

$150@9&99&]of th|s t|tIe Wlth res ect 0 t e provision of investment advice relatin to a rivate

equity fund,
" N g

(2) [RerorTING—The] MAINTENANCE -OF RECORDS AND ACCESS BY COMMISSION. — Not later than 6

months after the date of enactmegtgf this subsection, the Commission shall_issue final rules —
(A) 0 require mvestr’n%nt adwsers [exempted-byreason-of thissubsection—]described in paragraph

§=)=to ma*rtteun,g.uch records and provide to the Commission such annual or other reports as the
Commission ‘determines necessary [er]and appropriate in the public interest [er]and for the
protection’ of investors[-];_.and

B to define the term ‘private equity fund’ for purposes of this subsection.
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Sec. 203A [80b-3a]. State and Federal responsibilities
@) Advisers subject to State authorities
(1) In general
No investment adviser that is regulated or required to be regulated as an investment adviser in the State
in which it maintains its principal office and place of business shall register under section 80b-3 of this

title, unless the investment adviser -

(A)  has assets under management of not less than $[25;0660,066,]100,000,000, or such higher amount
as the Commission may, by rule, deem appropriate in accordance with the purposes of this
subchapter; or

/
(B) isan adviser to an investment company registered under subchapter}of this chapter.

o

(2) “Assets under management” defined v AN
A

For purposes of this subsection, the term “assets under management” means the securities portfolios
with respect to which an investment adviser provideg continuous and regular supervisory or
management services.

Y
(b) Advisers subject to Commission authority
(1) In general A

No law of any State or political subdivision thereof requiring the registration, licensing, or qualification
as an investment adviser or supervised person of an investment adviser shall apply

(A) thatis registered under section 80b-3 of this title as an investment adviser, or that is a supervised
person of such person, except that a State may license, register, or otherwise qualify any
investment adviser representative who has a place of business located within that State; or

{
(B)  that is not registered under section 80b-3 of this title because that person is excepted from the
definition-of an investment adviser under section 80b-2(a)(11) of this title.

(2) Limitation
Nothing in this subsection shall prohibit the securities commission (or any agency or office performing
like functions) of any State from investigating and bringing enforcement actions with respect to fraud or
deceit against an investment adviser or person associated with an investment adviser.

(©) Exemptions

Notwithstanding subsection (a) of this section, the Commission, by rule or regulation upon its own
motion, or by order upon application, may permit the registration with the Commission of any person or class of
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persons to which the application of subsection (a) of this section would be unfair, a burden on interstate
commerce, or otherwise inconsistent with the purposes of this section.

(d) State assistance

Upon request of the securities commissioner (or any agency or officer performing like functions) of any
State, the Commission may provide such training, technical assistance, or other reasonable assistance in
connection with the regulation of investment advisers by the State.

Sec. 204 [80b-4]. Reports by investment advisers
(@) In general

Every investment adviser who makes use of the mails or of any means or 'kn}rumentality of interstate
commerce in connection with his or its business as an investment adviser (other.than one specifically exempted
from registration pursuant to section 80b-3(b) of this title), shall make and kea?ljor prescribed periods such
records (as defined in section 78c¢(a)(37) of this title), furnish such copies-thereof, and make and disseminate
such reports as the Commission, by rule, may prescribe as necessar%ﬁppropriate in the public interest or for
the protection of investors. All records (as so defined) of such investment advisers are subject at any time, or
from time to time, to such reasonable periodic, special, or other-examinations by representatives of the
Commission as the Commission deems necessary or appropriatein the public interest or for the protection of
investors. Ny

(b) RECORDS AND REPORTS OF PRIVATE FL{NDS. -

AT
(1) IN GENERAL. — The Commission i&auaheﬁ%ed%max require any investment adviser registered under
this Aet_title — s
A

)
(A) to maintain such records of and file;with the Commission such reports regarding, private funds advised
by the investment adviser, aS[-are] necessary [er]land appropriate in the public interest and for the
protection of investors, g{for'the assessment of systemic risk [as—the—Cemmission—determines—in

(B) to provide or make available to the Agency for Financial Stability those reports or records or the
information contained therein.

(2) TREATMENT OF RECORDS. - The records and reports of any private fund provided to an
investment adviser registered under this title who provides investment advice to that private fund
shall be deemed to be the records and reports of the investment adviser.
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[€2)-1(3) REQUIRED INFORMATION. — The records and reports required to be [maintained-or]filed with the
Commission under this subsection shall include, for each private fund advised by the investment adviser,

a description of —
(A)the amount of assets under management_and use of leverage;
[(B) the use of leverage (including off-balance sheet leverage):]
[€S)-]1(B) counterparty credit risk [expesures]exposure;

[(B)](C) trading and investment positions;

(D) valuation methodologies of the fund;

%

(E) types of assets held;
~ Q
(F) side_arrangements or side letters, whereby certain in investors in a fund obtain _more
favorable rights or entitlements than other investors; ™
[€E)-]1(G) trading practices; and \ o

(H)such other information as the Commission, in\pnsultation with the [Beard-of-Governers-of-the
Federal-Reserve—System]Agency for FEinancial Stability, determines is_necessary [ef]and

appropriate in the public interest ‘and for.the protection of investors or for the assessment of
systemic risk[-] AT

set], which may include the establishment of different reporting requirements for different classes of
[private—]fund advisers, /Papec? on the [sosbeootenoe op coone o coponie snde aelcnel b el
advisers:]type or size of private fund being advised.

(4) MAINTENANCE of: R(ECBRDS. - An investment adviser registered under this [Actis+eguired-to]title shall
maintain [are-keep-]such records of private funds advised by the investment adviser for such period or
periods as the Commission, by rule[-erregutation], may prescribe as necessary [ef]and appropriate in
the public interest and for the protection of investors or for the assessment of systemic risk.

(5) EXAMINATION OF RECORDS. —

(A) PERIODIC AND SPECIAL EXAMINATIONS. — The Commission —

(i) shall conduct periodic inspections of all records of private funds maintained by an
investment adviser registered under this title in accordance with a schedule established
by the Commission; and
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m%&me%ad#s%@er—th&%h&l#be—s&bﬁet] gu) ma¥ conduc t at any tlme and
from time to time to such [periedic]additional, special, and other examinations [by-the
Commission-orany-member-orrepresentative-thereef-]as the Commission may prescribe_as
necessary and appropriate in the public interest and for the protection of investors, or for
the assessment of systemic risk.

(B) AVAILABILITY OF RECORDS. — An investment adviser registered under this [Aet]title shall make
available to the Commission[-e+its-representatives] any copies or extracts from such records as
may be prepared without undue effort, expense, or delay as the Commission or its representatives
may reasonably request.

(6) INFORMATION SHARING. — The Commission shall make avallable to the [Bea;dm#@evemersreﬁhe

Federal-Reserve-System,-and-to-the]Agency for Financial [ ;]Stability copies
of all reports, documents, records, and information filed with or provided. to the Commission by an
investment adviser under this subsection as the [ iy, ]JAgency for Financial

Stability may consider necessary for the purpose of assessmg the systemic r|sk [ef]posed by a private
fund [AH]Informatlon |n aII such reports documents, records and mformatlon [ebtamed—bﬁhe%ear&
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]NotW|thstand|ng any other prowsmn of law, the Commlssmn [shaH] ay not be compelled to dlsclose
any_supervisory report or information contained therein required to be filed with the Commission under

this subsection[-—Nething],_except that nothing in this [paragraph-shal-authorize]subsection
authorizes the Commission =

(A)to withhold information from the Congress, upon an agreement of confidentiality; or[-te-]

(B) prevent the Commission from complying with = \)

(i) a request for information from any other Federal department or\ggency or any self-regulatory
organization requesting the report or information for.purposes within the scope of its

jurisdiction[;]; or [comphying-with-]
\é
(ii) an order of a court of the United States in an actiqnbrought by the United States or the
Commission.

Y
(8) PuBLIC INFORMATION EXCEPTION. — For purpases,of section 552 of title 5, United States Code, this
[paragraph]__subsection shall be considered a statute described in subsection (b)(3)(B) of such section 552.

A

(9) REPORT TO CONGRESS. — The g;gmmggglgn shall report annually to Congress on how the
Commission has used the date collected pursuant to this subsection to monitor the markets for the

protection of investors and the integrity of markets.

(c) Filing depositories v

[ 4 y
The Commission may, by rule, require an investment adviser —

(
(1) to file with the Cf)mmigsion any fee, application, report, or notice required to be filed by this subchapter
or the rules issued under this subchapter through any entity designated by the Commission for that
purpose; and

(2) to pay the reasonable costs associated with such filing and the establishment and maintenance of the
systems required by subsection (c).

(d) Access to disciplinary and other information
(1) Maintenance of system to respond to inquiries

(A)  Ingeneral
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The Commission shall require the entity designated by the Commission under subsection (b)(1)
to establish and maintain a toll-free telephone listing, or a readily accessible electronic or other
process, to receive and promptly respond to inquiries regarding registration information
(including disciplinary actions, regulatory, judicial, and arbitration proceedings, and other
information required by law or rule to be reported) involving investment advisers and persons
associated with investment advisers.

(B)  Applicability

This subsection shall apply to any investment adviser (and the persons associated with that
adviser), whether the investment adviser is registered with the Commission under section 80b-3
of this title or regulated solely by a State, as described in section 80b-3a-of this title.

(2) Recovery of costs )

An entity designated by the Commission under subsection (b)(1) may charée persons making inquiries,
other than individual investors, reasonable fees for responses to inquiries described in paragraph (1).
A

(3) Limitation on liability N\
oS
An entity designated by the Commission under subséction (b)(2) shall not have any liability to any
person for any actions taken or omitted in good faith under this.subsection.

Sec. 204A [80b-4a]. Prevention of misuse of nonpublic information
A

Every investment adviser subject to section 80b-4 of this title shall establish, maintain, and enforce
written policies and procedures reasonably designed, taking into consideration the nature of such investment
adviser’s business, to prevent the misuse in violation of this chapter or the Securities Exchange Act of 1934 [15
U.S.C. 78a et seq.], or the rules or regulations thereunder, of material, nonpublic information by such
investment adviser or any person assoeiated with such investment adviser. The Commission, as it deems
necessary or appropriate in the public interest or for the protection of investors, shall adopt rules or regulations
to require specific policies or procedures reasonably designed to prevent misuse in violation of this chapter or
the Securities Exchange Act-of'1934 (or the rules or regulations thereunder) of material, nonpublic information.

Sec. 205 [80b-5].“Investment advisory contracts

(a) Compensation, assignment, and partnership-membership provisions

No investment adviser, unless exempt from registration pursuant to section 80b-3(b) of this title, shall
make use of the mails or any means or instrumentality of interstate commerce, directly or indirectly, to enter
into, extend, or renew any investment advisory contract, or in any way to perform any investment advisory

contract entered into, extended, or renewed on or after November 1, 1940, if such contract —

(1) provides for compensation to the investment adviser on the basis of a share of capital gains upon or
capital appreciation of the funds or any portion of the funds of the client;

23
Differences between H.R. 4173 (including floor amendments) and Dodd Bill



(2) fails to provide, in substance, that no assignment of such contract shall be made by the investment
adviser without the consent of the other party to the contract; or

(3) fails to provide, in substance, that the investment adviser, if a partnership, will notify the other party to
the contract of any change in the membership of such partnership within a reasonable time after such
change.

(b) Compensation prohibition inapplicable to certain compensation computations
Paragraph (1) of subsection (a) of this section shall not —

(1) be construed to prohibit an investment advisory contract which provides for.compensation based upon
the total value of a fund averaged over a definite period, or as of definite dates; or taken as of a definite
date; )

/)

(2) apply to an investment advisory contract with — -
o

(A) aninvestment company registered under subchapter | of'this chapter, or
N\

(B)  any other person (except a trust, governmental plaq, collective trust fund, or separate account
referred to in section 80a-3(c)(11) of this title),-provided that the contract relates to the
investment of assets in excess of $1 million, if'the contract provides for compensation based on
the asset value of the company or fund under,management averaged over a specified period and
increasing and decreasing proportionately-with the investment performance of the company or
fund over a specified period in relation to the investment record of an appropriate index of
securities prices or such other measure of investment performance as the Commission by rule,
regulation, or order may specify;

A

(3) apply with respect to any investment advisory contract between an investment adviser and a business
development company, as defined in this subchapter, if (A) the compensation provided for in such
contract does not exceed, 20.per centum of the realized capital gains upon the funds of the business
development company over.a specified period or as of definite dates, computed net of all realized capital
losses and unrealized-capital’ depreciation, and the condition of section 80a-60(a)(3)(B)(iii) of this title is
satisfied, and (B) the-business development company does not have outstanding any option, warrant, or
right issued pursuant to section 80a-60(a)(3)(B) of this title and does not have a profit-sharing plan
described in section 80a-56(n) of this title;

(4) apply to an investment advisory contract with a company excepted from the definition of an investment
company under section 80a-3(c)(7) of this title; or

(5) apply to an investment advisory contract with a person who is not a resident of the United States.
(c) Measurement of changes in compensation

For purposes of paragraph (2) of subsection (b) of this section, the point from which increases and
decreases in compensation are measured shall be the fee which is paid or earned when the investment
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performance of such company or fund is equivalent to that of the index or other measure of performance, and an
index of securities prices shall be deemed appropriate unless the Commission by order shall determine
otherwise.

(d) “Investment advisory contract” defined

As used in paragraphs (2) and (3) of subsection (a) of this section, “investment advisory contract” means
any contract or agreement whereby a person agrees to act as investment adviser to or to manage any investment
or trading account of another person other than an investment company registered under subchapter | of this
chapter.

(e) Exempt persons and transactions

The Commission, by rule or regulation, upon its own motion, or by or@ upon application, may
conditionally or unconditionally exempt any person or transaction, or anyclass or classes of persons or
transactions, from subsection (a)(1) of this section, if and to the extent-that the exemption relates to an
investment advisory contract with any person that the Commission determines does not need the protections of
subsection (a)(1) of this section, on the basis of such factors as financial sophistication, net worth, knowledge of
and experience in financial matters, amount of assets under ma?ragement, relationship with a registered

Sec. 206 [80b-6]. Prohibited transactions by investment advisers

It shall be unlawful for any investment adviser by use of the mails or any means or instrumentality of
interstate commerce, directly or ijldjrecﬂy -

(1) to employ any device,.scheme, or artifice to defraud any client or prospective client;

(2) to engage in any transaction, practice, or course of business which operates as a fraud or deceit upon any
client or prospective client;

(3) acting as principal for his own account, knowingly to sell any security to or purchase any security from a
client, or acting as broker for a person other than such client, knowingly to effect any sale or purchase of
any security for the account of such client, without disclosing to such client in writing before the
completion of such transaction the capacity in which he is acting and obtaining the consent of the client
to such transaction. The prohibitions of this paragraph shall not apply to any transaction with a customer
of a broker or dealer if such broker or dealer is not acting as an investment adviser in relation to such
transaction.
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(4) to engage in any act, practice, or course of business which is fraudulent, deceptive, or manipulative. The
Commission shall, for the purposes of this paragraph (4) by rules and regulations define, and prescribe
means reasonably designed to prevent, such acts, practices, and courses of business as are fraudulent,
deceptive, or manipulative.

Sec. 206A [80b-6a]. Exemptions

The Commission, by rules and regulations, upon its own motion, or by order upon application, may
conditionally or unconditionally exempt any person or transaction, or any class or classes of persons, or
transactions, from any provision or provisions of this subchapter or of any rule or regulation thereunder, if and
to the extent that such exemption is necessary or appropriate in the public interest and consistent with the
protection of investors and the purposes fairly intended by the policy and provisions of-this subchapter.

Sec. 207 [80b-7]. Material misstatements )

It shall be unlawful for any person willfully to make any untrue statemélt of a material fact in any
registration application or report filed with the Commission under section.80b-3 or 80b-4 of this title, or
willfully to omit to state in any such application or report any material fact which is required to be stated
therein. N\

o

Sec. 208 [80b-8]. General prohibitions )

Yy
@) Representations of sponsorship by United States-or agency thereof

It shall be unlawful for any person registered under section 80b-3 of this title to represent or imply in
any manner whatsoever that such person has been sponsored, recommended, or approved, or that his abilities or
qualifications have in any respect been passed-upon by the United States or any agency or any officer thereof.

A

(b) Statement of registration under Securities Exchange Act of 1934 provisions

0’)
No provision of subsection (&) of this section shall be construed to prohibit a statement that a person is
registered under this subchapter.or.under the Securities Exchange Act of 1934 [15 U.S.C. 78a et seq.], if such
statement is true in fact and if the effect of such registration is not misrepresented.

(© Use of name “investment counsel” as descriptive of business

It shall be unlawful for any person registered under section 80b-3 of this title to represent that he is an
investment counsel or to use the name “investment counsel” as descriptive of his business unless (1) his or its
principal business consists of acting as investment adviser, and (2) a substantial part of his or its business
consists of rendering investment supervisory services.

(d) Use of indirect means to do prohibited act
It shall be unlawful for any person indirectly, or through or by any other person, to do any act or thing

which it would be unlawful for such person to do directly under the provisions of this subchapter or any rule or
regulation thereunder.
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Sec. 209 [80b-9]. Enforcement of subchapter
@) Investigation

Whenever it shall appear to the Commission, either upon complaint or otherwise, that the provisions of
this subchapter or of any rule or regulation prescribed under the authority thereof, have been or are about to be
violated by any person, it may in its discretion require, and in any event shall permit, such person to file with it
a statement in writing, under oath or otherwise, as to all the facts and circumstances relevant to such violation,
and may otherwise investigate all such facts and circumstances.

(b) Administration of oaths and affirmations, subpena of witnesses, etc.

For the purposes of any investigation or any proceeding under this subchapter, any member of the
Commission or any officer thereof designated by it is empowered to administer oa?s and affirmations, subpena
witnesses, compel their attendance, take evidence, and require the production of any books, papers,
correspondence, memoranda, contracts, agreements, or other records which are relevant or material to the
inquiry. Such attendance of witnesses and the production of any such records may be required from any place in
any State or in any Territory or other place subject to the jurisdiction of the United States at any designated
place of hearing. ™~

() Jurisdiction of courts of United States N

In case of contumacy by, or refusal to obey a subpena issued to, any person, the Commission may
invoke the aid of any court of the United States within the jurisdiction of which such investigation or
proceeding is carried on, or where such person-resides or carries on business, in requiring the attendance and
testimony of witnesses and the production ‘of books, papers, correspondence, memoranda, contracts,
agreements, and other records. And such. court' may issue an order requiring such person to appear before the
Commission or member or officer designated by the Commission, there to produce records, if so ordered, or to
give testimony touching the matter under-investigation or in question; and any failure to obey such order of the
court may be punished by such court as a contempt thereof. All process in any such case may be served in the
judicial district whereof such person is an inhabitant or wherever he may be found. Any person who without
just cause shall fail or refuse-to.attend and testify or to answer any lawful inquiry or to produce books, papers,
correspondence, memoranda;- contracts, agreements, or other records, if in his or its power so to do, in
obedience to the subpoena of the Commission, shall be guilty of a misdemeanor, and upon conviction shall be
subject to a fine of not more than $1,000 or to imprisonment for a term of not more than one year, or both.

(d) Action for injunction

Whenever it shall appear to the Commission that any person has engaged, is engaged, or is about to
engage in any act or practice constituting a violation of any provision of this subchapter, or of any rule,
regulation, or order hereunder, or that any person has aided, abetted, counseled, commanded, induced, or
procured, is aiding, abetting, counseling, commanding, inducing, or procuring, or is about to aid, abet, counsel,
command, induce, or procure such a violation, it may in its discretion bring an action in the proper district court
of the United States, or the proper United States court of any Territory or other place subject to the jurisdiction
of the United States, to enjoin such acts or practices and to enforce compliance with this subchapter or any rule,
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regulation, or order hereunder. Upon a showing that such person has engaged, is engaged, or is about to engage
in any such act or practice, or in aiding, abetting, counseling, commanding, inducing, or procuring any such act
or practice, a permanent or temporary injunction or decree or restraining order shall be granted without bond.
The Commission may transmit such evidence as may be available concerning any violation of the provisions of
this subchapter, or of any rule, regulation, or order thereunder, to the Attorney General, who, in his discretion,
may institute the appropriate criminal proceedings under this subchapter.

(e) Money penalties in civil actions

(1) Authority of Commission

Whenever it shall appear to the Commission that any person has violated any provision of this
subchapter, the rules or regulations thereunder, or a cease-and-desist order entered by the Commission
pursuant to section 80b-3(k) of this title, the Commission may bring an action in a United States district
court to seek, and the court shall have jurisdiction to impose, upon a propg showing, a civil penalty to
be paid by the person who committed such violation.

(2) Amount of penalty

(A)

(B)

(©)

(1

(1

A

A

First tier o
)}

The amount of the penalty shall be determined by the court in light of the facts and
circumstances. For each violation, the amount of the penalty shall not exceed the greater of (i)
$5,000 for a natural person or $50,000 for.any other person, or (ii) the gross amount of pecuniary
gain to such defendant as a result of the violation.
Second tier >

A
Notwithstanding subparagraph (A), the amount of penalty for each such violation shall not
exceed the greater of (i).$50,000 for a natural person or $250,000 for any other person, or (ii) the
gross amount of pecuniary gain to such defendant as a result of the violation, if the violation
described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or reckless
disregard of a-regulatory requirement.

Third tier

Notwithstanding subparagraphs (A) and (B), the amount of penalty for each such violation shall
not exceed the greater of (i) $100,000 for a natural person or $500,000 for any other person, or
(ii) the gross amount of pecuniary gain to such defendant as a result of the violation, if -

the violation described in paragraph (1) involved fraud, deceit, manipulation, or deliberate or
reckless disregard of a regulatory requirement; and

such violation directly or indirectly resulted in substantial losses or created a significant risk
of substantial losses to other persons.
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(a)

(b)

(3) Procedures for collection

(A)

(B)

(©)

(D)

Payment of penalty to Treasury

A penalty imposed under this section shall be payable into the Treasury of the United States,
except as otherwise provided in section 7246 of this title.

Collection of penalties

If a person upon whom such a penalty is imposed shall fail to pay such penalty within the time
prescribed in the court’s order, the Commission may refer the matter to the Attorney General
who shall recover such penalty by action in the appropriate United States district court.

Remedy not exclusive )

The actions authorized by this subsection may be brought in addition to any other action that the
Commission or the Attorney General is entitled to bring. ..
A

Jurisdiction and venue N\

o
For purposes of section 80b-14 of this title, actions under this paragraph shall be actions to
enforce a liability or a duty created by this subchapter.

(4) Special provisions relating to violation of cease-and-desist order

A
In an action to enforce a cease-and-desist order entered by the Commission pursuant to section

80b-3(k) of this title, each separate violation of such order shall be a separate offense, except that in the
case of a violation through a continuing failure to comply with the order, each day of the failure to
comply shall be deemed a separate offense.

"
Sec. 210 [80b-10]. Disclosure of information by Commission

Information available-to.public

The information contained in any registration application or report or amendment thereto filed with the
Commission pursuant to any provision of this subchapter shall be made available to the public, unless and
except insofar as the Commission, by rules and regulations upon its own motion, or by order upon application,
finds that public disclosure is neither necessary nor appropriate in the public interest or for the protection of
investors. Photostatic or other copies of information contained in documents filed with the Commission under
this subchapter and made available to the public shall be furnished to any person at such reasonable charge and
under such reasonable limitations as the Commission shall prescribe.

Disclosure of fact of examination or investigation; exceptions

Subject to the provisions of subsections (c) and (d) of section 80b-9 of this title and section 78x(c) of
this title, the Commission, or any member, officer, or employee thereof, shall not make public the fact that any
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examination or investigation under this subchapter is being conducted, or the results of or any facts ascertained
during any such examination or investigation; and no member, officer, or employee of the Commission shall
disclose to any person other than a member, officer, or employee of the Commission any information obtained
as a result of any such examination or investigation except with the approval of the Commission. The provisions
of this subsection shall not apply -

(1) in the case of any hearing which is public under the provisions of section 80b-12 of this title; or
(2) in the case of a resolution or request from either House of Congress.
Sec. 210A [80b-10a]. Consultation
@) Examination results and other information

/
(1) The appropriate Federal banking agency shall provide the Commission upon request the results of any
examination, reports, records, or other information to which such agency may have access -
oy
(A)  with respect to the investment advisory activities of any.-"
N\

Q) bank holding company or savings and loan holdiqgcompany;
(i) bank; or N

(iii)  separately identifiable department or division of a bank, that is registered under section 80b-3
of this title; and A

(B) in the case of a bank holding company or savings and loan holding company or bank that has a
subsidiary or a separately-identifiable department or division registered under that section, with
respect to the investment advisory activities of such bank or bank holding company or savings
and loan holding company:,

P
(2) The Commission shall provide to the appropriate Federal banking agency upon request the results of any
examination, reports;-records, or other information with respect to the investment advisory activities of
any bank holding.company or savings and loan holding company, bank, or separately identifiable
department or division of a bank, which is registered under section 80b-3 of this title.

(3) Notwithstanding any other provision of law, the Commission and the appropriate Federal banking
agencies shall not be compelled to disclose any information provided under paragraph (1) or (2).

Nothing in this paragraph shall authorize the Commission or such agencies to withhold information from
Congress, or prevent the Commission or such agencies from complying with a request for information
from any other Federal department or agency or any self-regulatory organization requesting the
information for purposes within the scope of its jurisdiction, or complying with an order of a court of the
United States in an action brought by the United States, the Commission, or such agencies. For purposes
of section 552 of title 5, this paragraph shall be considered a statute described in subsection (b)(3)(B) of
such section 552.
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(b) Effect on other authority

Nothing in this section shall limit in any respect the authority of the appropriate Federal banking agency
with respect to such bank holding company or savings and loan holding company (or affiliates or subsidiaries
thereof), bank, or subsidiary, department, or division or a bank under any other provision of law.

(©) Definition

For purposes of this section, the term “appropriate Federal banking agency” shall have the same
meaning as given in section 1813 of title 12.

Sec. 211 [80b-11]. Rules, regulations, and orders of Commission

y

@) Power of Commission \)
A

(1) IN GENERAL. - The Commission shall have authority from.time.to-time to make, issue, amend, and
rescind such rules and regulations and such orders as are necessary ‘or-appropriate to the exercise of the
functions and powers conferred upon the Commission elsewhere in-this [title]subchapter, including rules and
regulations defining technical, trade, and other terms used in this titke.l

(2) COMMISSION AUTHORITY. — For the purposes of its;rules and regulations, the Commission may —

[(B)——scoper] A

[(C)—business-modek:-] €

[éD)—eempensaﬁenseh’g;Qe;]

[(E)—potentiat to-gredte-or increase systemic Fisk: redte or ie-Fisk;
]

[(2-]__(A) classify persons and matters within its jurisdiction and prescribe different requirements for

different classes of persons or matters; and

[(3)-]1_(B) ascribe different [meanings]meaning to terms (including the term ‘client’[-except-the-Commission

inge] -

, adviser—w Heh-private-fund-ha d-into-an-advisony-contract-w Heh-3 ) used in
different sections of this title, as the Commission determines necessary to effect the purposes of this title.

N\ /@ mMan a a AlQra allla a alallla’ anraran alva N a a ala A a N alV a

(b) Effective date of regulations
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Subject to the provisions of chapter 15 of title 44 and regulations prescribed under the authority thereof,
the rules and regulations of the Commission under this subchapter, and amendments thereof, shall be effective
upon publication in the manner which the Commission shall prescribe, or upon such later date as may be
provided in such rules and regulations.

(©) Orders of Commission after notice and hearing; type of notice

Orders of the Commission under this subchapter shall be issued only after appropriate notice and
opportunity for hearing. Notice to the parties to a proceeding before the Commission shall be given by personal
service upon each party or by registered mail or certified mail or confirmed telegraphic notice to the party’s last
known Dbusiness address. Notice to interested persons, if any, other than parties may be given in the same
manner or by publication in the Federal Register.

(d) Good faith compliance with rules and regulations )

No provision of this subchapter imposing any liability shall apply to any)act done or omitted in good
faith in conformity with any rule, regulation, or order of the Commission, notwithstanding that such rule,
regulation, or order may, after such act or omission, be amended or rescinded or be determined by judicial or
other authority to be invalid for any reason. N\

o
(e) DISCLOSURE RULES ON PRIVATE FUNDS. - The Commngsmn and the Commodity Futures Trading
Commission shall, after consultation with the [Beard-ef-Governers—of-theFederal-Reserve-System;—within
12]Agency for Financial Stability, not later than 6 months after the date of enactment of the Private Fund
Investment Advisers Registration Act of 2009, jointly premulgate rules to establish the form and content of the
reports required to be filed with the Commission.under [sections-203(1,—203(m)-and]subsection 204(b) and
with the Commodity Futures Trading Commission by investment advisers that are registered both under [the

mvestmen{—Adwser—AePef—wZL@—el—S—U%%Qb—l—et—seq—)]thls title and the Commodity Exchange Act (7
U.S.C. 1 etseq.).

Sec. 212 [80b-12]. Hearings. .«

*{
Hearings may be public and mgy be held before the Commission, any member or members thereof, or any
officer or officers of the Commission designated by it, and appropriate records thereof shall be kept.

Sec. 213 [80b-13]. Court review of orders

@ Petition; jurisdiction; findings of Commission; additional evidence; finality

Any person or party aggrieved by an order issued by the Commission under this subchapter may obtain
a review of such order in the United States court of appeals within any circuit wherein such person resides or
has his principal place of business, or in the United States Court of Appeals for the District of Columbia, by
filing in such court, within sixty days after the entry of such order, a written petition praying that the order of
the Commission be modified or set aside in whole or in part. A copy of such petition shall be forthwith
transmitted by the clerk of the court to any member of the Commission, or any officer thereof designated by the
Commission for that purpose, and thereupon the Commission shall file in the court the record upon which the
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order complained of was entered, as provided in section 2112 of title 28. Upon the filing of such petition such
court shall have jurisdiction, which upon the filing of the record shall be exclusive, to affirm, modify, or set
aside such order, in whole or in part. No objection to the order of the Commission shall be considered by the
court unless such objection shall have been urged before the Commission or unless there were reasonable
grounds for failure so to do. The findings of the Commission as to the facts, if supported by substantial
evidence, shall be conclusive. If application is made to the court for leave to adduce additional evidence, and it
is shown to the satisfaction of the court that such additional evidence is material and that there were reasonable
grounds for failure to adduce such evidence in the proceeding before the Commission, the court may order such
additional evidence to be taken before the Commission and to be adduced upon the hearing in such manner and
upon such terms and conditions as to the court may seem proper. The Commission may modify its findings as to
the facts by reason of the additional evidence so taken, and it shall file with the court such modified or new
findings, which, if supported by substantial evidence, shall be conclusive, and its reecemmendation, if any, for
the modification or setting aside of the original order. The judgment and decree:of the court affirming,
modifying, or setting aside, in whole or in part, any such order of the Commission shall be final, subject to
review by the Supreme Court of the United States upon certiorari or certification a§provided in section 1254 of
title 28. A
oy
A

A\

The commencement of proceedings under subsection (a) qfdhis section shall not, unless specifically
ordered by the court, operate as a stay of the Commission’s arder.

(b) Stay of Commission’s order

Sec. 214 [80b-14]. Jurisdiction of offenses and-suits

The district courts of the United States and the United States courts of any Territory or other place
subject to the jurisdictionof the United States shall have jurisdiction of violations of this subchapter or the rules,
regulations, or orders thereunder, and, concurrently with State and Territorial courts, of all suits in equity and
actions at law brought to enforce any liability or duty created by, or to enjoin any violation of this subchapter or
the rules, regulations, or orders thereunder. Any criminal proceeding may be brought in the district wherein any
act or transaction constituting the violation occurred. Any suit or action to enforce any liability or duty created
by, or to enjoin any violation of this subchapter or rules, regulations, or orders thereunder, may be brought in
any such district or in the district wherein the defendant is an inhabitant or transacts business, and process in
such cases may be served-in“any-district of which the defendant is an inhabitant or transacts business or
wherever the defendant may- ' be found. Judgments and decrees so rendered shall be subject to review as
provided in sections 1254, 1291, 1292, and 1294 of title 28. No costs shall be assessed for or against the
Commission in any proceeding under this subchapter brought by or against the Commission in any court.

Sec. 215 [80b-15]. Validity of contracts
@ Waiver of compliance as void

Any condition, stipulation, or provision binding any person to waive compliance with any provision of
this subchapter or with any rule, regulation, or order thereunder shall be void.

(b) Rights affected by invalidity
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Every contract made in violation of any provision of this subchapter and every contract heretofore or
hereafter made, the performance of which involves the violation of, or the continuance of any relationship or
practice in violation of any provision of this subchapter, or any rule, regulation, or order thereunder, shall be
void (1) as regards the rights of any person who, in violation of any such provision, rule, regulation, or order,
shall have made or engaged in the performance of any such contract, and (2) as regards the rights of any person
who, not being a party to such contract, shall have acquired any right thereunder with actual knowledge of the
facts by reason of which the making or performance of such contract was in violation of any such provision.

Sec. 216 [80b-16]. Omitted
Sec. 217 [80b-17]. Penalties

Any person who willfully violates any provision of this subchapter, or any rule, regulation, or order
promulgated by the Commission under authority thereof, shall, upon conviction, be fined not more than
$10,000, imprisoned for not more than five years, or both. )

e

Sec. 218 [80b-18]. Hiring and leasing authority of Commission. .
A

The provisions of section 78d(b) of this title shall be applicable with respect to the power of the

Commission — \ P

(1) to appoint and fix the compensation of such other employees as may be necessary for carrying out its
functions under this subchapter, and

(2) to lease and allocate such real property as.may be necessary for carrying out its functions under this
subchapter.

- .3

Sec. 218A [80b-18a]. State regulation of investment advisers

@ Jurisdiction of State regulators .+,

V|
Nothing in this subchapter shall affect the jurisdiction of the securities commissioner (or any agency or
officer performing like functions)-of any State over any security or any person insofar as it does not conflict
with the provisions of this.subchapter or the rules and regulations thereunder.

(b) Dual compliance purposes

No State may enforce any law or regulation that would require an investment adviser to maintain any
books or records in addition to those required under the laws of the State in which it maintains its principal
place of business, if the investment adviser -

(1) is registered or licensed as such in the State in which it maintains its principal place of business; and

(2) is in compliance with the applicable books and records requirements of the State in which it maintains
its principal place of business.

34
Differences between H.R. 4173 (including floor amendments) and Dodd Bill



(©) Limitation on capital and bond requirements

No State may enforce any law or regulation that would require an investment adviser to maintain a
higher minimum net capital or to post any bond in addition to any that is required under the laws of the State in
which it maintains its principal place of business, if the investment adviser -

(1) is registered or licensed as such in the State in which it maintains its principal place of business; and

(2) is in compliance with the applicable net capital or bonding requirements of the State in which it
maintains its principal place of business.

(d) National de minimis standard

No law of any State or political subdivision thereof requiring the registration{)icensing, or qualification
as an investment adviser shall require an investment adviser to register with the securities commissioner of the
State (or any agency or officer performing like functions) or to comply with-such'law (other than any provision
thereof prohibiting fraudulent conduct) if the investment adviser - . AN

A
(1) does not have a place of business located within the State; and
«f
(2) during the preceding 12-month period, has had fewerthan 6‘(:Iients who are residents of that State.

Y
Sec. 219 [80b-19]. Separability

If any provision of this subchapter or the application of such provision to any person or circumstances
shall be held invalid, the remainder of the subchapter and the application of such provision to persons or
circumstances other than those as to which it is-held invalid shall not be affected thereby.

A

Sec. 220 [80b-20]. Short title

3\

0’)
This subchapter may be cited as the “Investment Advisers Act of 1940”,
Sec. 221 [80b-21]. Effective date
This subchapter shall become effective on November 1, 1940.

Sec. 223 [80b-23]. INDEPENDENT CUSTODY OF CLIENT ASSETS.

The Commission shall prescribe rules requiring investment advisers registered under this title to

use an independent custodian to hold client assets, where necessary and appropriate in the public interest
and for the protection of investors.
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