IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA
DIVISION I

ICT GROUP, INC. 2 Pennsylvania
Corporation, JOHN BRENNAN, VINCENT
PACCAPANICCIA, ANNE BEESON,
VINCENT DADAMO, TIMOTHY
KOWALSKI, JOEN CAMPBELL, JACK
MAGEE, DEAN KILPATRICK, CARL
SMITH, AND CHARLES FEITNER,

Plaintiffs,

\Z CIVIL ACTION 03-C-387

JUDGE WILKES
FEDERAL INSURANCE COMPANY, 1
New Jersey corporation, NATIONAL UNION
FIRE INSURANCE COMPANY OF
PITTSBURGH, PA, a Pennsylvania
corporation, and JOENSON, KENDALL &

JOHNSON, INC,, 2 Pennsylvagia corporation, = = =
A -
£ 5w g
Defendants, A
2o
Y o
V. =
f o=
NATIONAL UNION FIRE INSURANCE 2
COMPANY OF PITTSBURGH, PA, a B po
Pennsylvania corperation, = o~

Third Party Defendant.

This matter came before the Court this 22 day of Augnst 2003, pursuant to Plaintiffs’
Motion for Summary Judgment. Upon the appearance of Plaintiff, ICT Group, Inc, (“ICT”),
Plaintiffs John Brennan, Vincent Paccapaniccia, Anne Beeson Vincent Dadamo, Tlmothy

Kowalski, John Campbell, Jack Magee, Dean Kilpatrick, Car] Smith, and Charles Fmtner

(collectively with ICT “Plaintiffs™), by counsel Wm. Richard McCure, Jr., Richard F,
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MecMenamin, and James E. DelBello and Defendant, National Union Fire Insurance Company of
Pittsburgh, PA (“National Union™), by counsel James F, Israel
EINDINGS OF FACT

1. On October 20, 1998, William Shingteton filed a complaint against ICT and other
defendants in Civil Action No. 98-C-517 (“Shingleton™), claiming violations of the West
Virginia Wage Payment and Collection Act.

2. ICT has three insurance policies for Shingleton; 1 first level primary policy of $5,000,000
(“Primary Policy”), issued by Federal Insurance Company (“Federal™), an excess
insuramé pi;!icy of $5,000,000 (“First Excess Policy™), issued by National Union, and a
second excess insurance policy of $5,000,000 (“Second Excess Policy”), issued by
Federal. me exhaustion of the Primary Policy triggers coverage under the First Excess
Policy, and o forth,

3. OnMay 17, 2001, ICT provided its insurance agent, Johnson, Kendail and Johnson
(“JKJ"} a capy of the Shingleton second amended cotnplaint,

4. OeJuly 15, 2003, all parties to Shingleton, except National Union, participated in

mediation but were unable to come 1o an agreement,

5. On March 29, 2004, Federal filed a Third-Party Complaint against National Union in the
case, sub fudice.

6. On October 8, 2004, this Court held that the Federal insurance policy covered unpaid
wages, bonuses, and liquidated damages but not pumitive damages.

7. On Qctober 21, 2004, ICT amended its complaint to name National Union ag an original

defendant,
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8. In December 2004, the parties started to schedule mediation with Richard L. Douglas ag
the mediator.

9. OnDecember 15, 2004, ICT met with Federal and Nationa! Union,

10. On December 28, 2004, Nations} Union proposed mediation dates of January 11, 13 and
14.

11. On December 30, 2004, Mr. Douglas notified the parties of a conflict of interest with
National Union.

12. Om Jaxmary 4, 2005, National Union noted Douglas’ conflict and proposed mediation
dates of January 19 and 21.

13. On January 11, 2005, National Union objected to mediator Judge MacQueen, On the
same day, this Court held that notice to JKJ constituted constructive notice to National
Union because JKJ was National Union’s agent.

14. On January 14, 2005, National Union agreed to mediator Oscar Besne, stated it was
unavailable on January 28, and proposed February 1 and February 2.

15. On Janwary 18, 2005, all parties except National Union agreed to & mediation of January
27, 2005,

16. On Jamiary 20, 2005, National Union proposed February 1, 2, 3, 4, 7, 22, and 23.

17. On January 26, 2005, counsel for National Union wrote  letter advising it would not
attend the mediation and there was no coverage for the claim.

18. On January 27, 2005, all parties to Shingleton, except National Union, participated in
roediation and settled the case.

19. On February 22, 2005, Plaintiffs and National Union participated in mediation but were

unable to come to an agreement,
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20. On June 27, 2005, this Court granted final approval of a $14.75 million settlement in
Shingleton
CONCLUSIONS OF 1AW

“Motion for summary judgment should be granted ouly when it ig clear that there are no
geouine issues of material fact to be tried and inquiry concerning facts is not desirable to clarify
application of law. Rules Civ. Proc., Rule 56(c).” detna Cas, & Sur. Co. v. Federal Ins. Co. of
New York, 148 W.Va. 160, 133 8.E.2d 770 (1963). This Order delineates why no genuine issues
of material fact remain, making sumnmary judgment appropriate in the case sub Judice.
L ICT DID NOT DN NAL UNION'S S

REASONABLE SETTLEMENTY

“[W]here the insured settles. .. without the insurer's consent and does not prejudice the
insurer's interests, the purpose of the consent to settle clause is lacking” Narionwide Mut. Ins. Co.
v. Lehman, 743 A.2d 933, 941 (Pa. Super. Ct. 1999). “Where an insured has failed to obtain
his’her insurer's consent before settting with a tortfeasor but in setiling has procured the full
policy fimits available under the tortfeasor's insurance policy, the insurer must show that it was
prejudiced by its insured's failure to obtain its consent to settle to justify a refusal to pay”
Miralles v. Snoderly, 216 W.Va. 91, 602 SE.2d 534 (2004). The Cowrt approved the Shingleton
settlement and found it reasonable. The Shingleton settiement results from years of difficult
litigation and two separate mediations. The Shingleton plaintiffs claimed damages exceeding
$20 million. Federal attended both mediations and had every reason to negotiate a reasonable
settlement a3 it faced $10 million in insurance liability. The reasonable settlement, negotiated at
arms-length, does not prejudice National Union. “[The insurance company’s} position was that

the cooperation clause gave it a right to force the jnsureds to reject any settlement, no matter how
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National Union, the Court will award reasonable attorneys’ fees incurred after March 29, 2004,

The attorneys’ fees must not duplicate those incurred against Federal,

record:

Accordingly, it is hereby ADJUDGED znd ORDERED that

The Court GRANTS Plaintiffs” Motion for Summary Fudgment.

National Union shall indemnify the Plaintiffs for $5 million under National Union Excess
Insurance Policy No. 468-71-87 for the Plaintiffs” settlement of Shingleton, et al. v. ICT
Group, Inc., et al,, Civil Action No. 98-C-517. |

National Union shall pay Plaintiffs’ reasonable aftorneys’ fees incurred in this litigation
in an amount the Court will determine. Within 30 days of the date of this Order,
Plaintiffs shall file with the Court a petition setting forth the amount of attorneys’ fees
sought and support for such amount. National Union shall have 30 days after service of
the petition to file any objections.

The Court notes the objections and exceptions of the parties to any adverse ruling herein.

The Circuit Clerk shall distribute attested copies of this order to the following counsel of

Counsel for Plaintiffs: Counsel for Defendant Federal Insurance

Company:

Wm. Richard McCune, Jr, Esq,
Wm. Richard McCune, Jr., PLLC. E. Kay Fuller, Esq.

115w

King 5t Martin & Seibert, L.C.

Martinsburg WV 25401 PO Box 1286

Martinsburg, WV 25402-1286

Richard F. McMenamin, Esq.

James E. DelBello, Esq. Dennis St. J. Mulvihill, Esq.
Morgan, Lewis & Bockins, LLP Thomas V. Gebler, Jr., Esq.
1701 Market St Robb Leonard Mulvihill
Philadelphia PA 19103 2300 One Mellon Ctr
Pittsburgh PA 15210
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Counsel for Defendant National Union
Fire Insurance Company of Pittsburgh,
PA:

James F, Israel, Esq.

Israel, Wood & Grimm, P.C.
420 Fort Duquesne Blvd Ste 700
Pittsburph PA 15222-1472

Counsei for Defendant Johnson, Kendall
and Johnson:

Christopher P. Bastien, Esq.
Bastien & Lacy, L.C.

PO Box 2151

Charleston WV 25328

Michael O, Kassak, Esq.
White & Williams, LLP
457 Haddonfield Rd Ste 400
Cherry Hill NJ 08002-2220

A TRUE COPY
ATTEST

Virginia M. Sine

Clerk Circuit Coy
Dot Fies i,

Deputy Clerk

Counsel for Intervenors:

David M. Hammer, Esq,
Robert J. Schiavoni, Fsq.
Hammer, Ferretti & Schiavoni
408 W King St

Martinsburg WV 25401

Barry P. Beck, Esq.
James J. Matzureff, By,
Power, Beck & Matzureff
219 E King St
Martinsburg WV 25401

Harry P. Waddell, Esq.

Law Offices of Harry P. Waddelt
300 W Martin St

Martinsburg WV 25401

CHRISTOPHER C. WILKES, JUDGE
TWENTY-THIRD JUDICIAL CIRCUIT
BERKELEY COUNTY, WEST VIRGINIA
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