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In Re: Swiss Reinsurance America Corporation and
Tribune Company Objections {0 the decision of Refe-
reg Nigro.
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Publication Ordered Dec. 28, 2007.

Background: Insurance company liquidator
brought adversary proceeding against insured em-
ployer and reinsurer and sought declaratory judgment
that insured was not entitled to reinsurance proceeds
under two different programs covering insured's [i-
ability for workers’ compensation. Cross-motions for
summary judgmeni were filed. Referee granted each
motion in part and denied it in part. Liquidator filed
objections.

Holdings:  The Commonwealth Court, No. 860
M.D. 2003, Celins, I, held that:

(1} insured was not entitled to direct access to rein-
surance proceeds under agreements making the in-
surer a fronting carrier up to specified limits, but

{2} insured was entitled to direct access to reinsurer's
obligations to pay known and existing liabilities as-
sumed by reinsurer under fronting arrangement.

Objections overruled; decision sustained,
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its, even though insurer's accounting treated pay-
ments as fees, not liabilities; the insurer retained un-
derwriting risk above the limits, and insurance guar-
anly associations were paying claims and submitting
them to estate.
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mately 84% of employer’s up-front payment to rein-
surer in exchange for its assumption and payment of
pre-existing liabilities on a dollar-for-dollar basis,
employer had no exposure since it had excess insur-
ance, insurer was thus fronting company, and insur-
ance guaranty associaiions were not paying claims.
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Tribune Company.

OPINION and ORDER

Before this Court are the objections of Joel S, Ario,
Commissioner, Pennsylvania Department of Insur-
ance, acting in his capacity as Liquidator Reliance
Insurance Company {Liquidator) = to the decision
of Referee Russell M. Nigro granting summary
judgment in faver of Tribune Company with respect
to the loss portfohio transfers (LPT), and granting
summary judgment in favor of the Liquidator with
respect t¢ the guaranteed cost program {GCP). The
Liquidator asserts error in the grant of summary
judgment on the basis that material issues were in
dispute. 1 find the objections lack merit. Accordingly,
I accept Referee Nigro's findings of fact and conclu-
sions of law; further, his decision is sustained.

FNI, In May 2001, M. Diane Koken, insur-
ance Commissioner for the Commonwealth
of Pennsylvania, presented the Couwrt with a
petition to rehabilitate Reliance Insurance
Company (Reliance Estate). By order of this
Court dated May 29, 2001, the Commis-
sioner was appointed Rehabilitator of the
Reliance Estate pursuant to Article V of the
Pennsylvania Insurance Department Act, 40
P.S. §§ 221.1-231. By the terms of that or-
der, all assets of the Reliance Estate were
placed under the control of the Commis-
sioner acling as Rehabilitator and the Com-
monwealth Couwt.

Subsequently, the Liquidator advised the
Court that with an Estate value nearing, if
not in excess ol $200 million, and poten-
tial claims numbering in the hundreds of
thousands, the insolvency of the Reliance
Fstate was more profound than initially
presented, and it was in need of immedi-
ate and constant attention. Upon further
petition dated October 3, 2001, the Com-
missioner advised this Court that she con-
sented to the entry of an order terminating
the rehabititation of the Reliance Estate,
placing the Reliance Estate into liquida-
tion, and appointing the Commissioner as
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Liquidator, pursuant to Article V. This
Court granted the petition, and Reliance
was placed inte liquidation.

Overview

[11 Pursuant to Article 5, Section 330(B) of the Act,
40 P.%. § 221.30(b), the Liquidator initiated this ad-
versary proceeding in Commenwealth Cowrt against
Pefendants Swiss Reinsurance America Corporation
{Swiss Re} and Tribune Company (Tribune) asking
the Court to declare that Tribune was not entitled to
direct access to certain amounts payable under a se-
ries of agreements between Swiss Reinsurance and
Reliance Insurance Company (Reliance). The agree-
ments are designated as the Loss Portfolic Transfer
(LPT) and the Guaranteed Cost Program (GCP). The
parties filed cross-motions for summary judgment,
with the Liguidator arguing that consistent with
Koken v, Legion Insurance Company, 383 Pa. 400,
878 A.2d 51 (2003), Tribune is not entitled to direct
access to Swiss Re's obligations under the LPT and
GCP agreements,h‘\"?' and Tribune arguing the con-
trary position. For purposes of the motions, ail patties
had to assert that material issues were not in dispute.

Referee Nigro granted, in part, the liquidator's mo-
tion for summary judgment finding that under the
GCP Tribune was not entitled to direct access to rein-
surance proceeds. Referee Nigro granted Tribune's
motion for summary judgment finding that under the
LPT, Tribune was entitled to direct access o reinsur-
ance proceeds. Both the Liquidator and the Tribune
have filed Objections to the decision of the Referee.

FN2. Alternatively, the Liguidator argued
that there are facts in dispute and that sum-
mary judgment is not available. This argu-
ment the Liguidator has waived, as argu-
ment in the alternative is not available in this
instance. Summary judgment is based upon
the assertion that facts are not in dispute. If
the Liguidator had doubts about this posi-
tion, then no motion should have been filed.

FN3. The Court adopted the Referee ap-
pointment program to facilitate the prompt
disposition of all filings in the Court. The
adoption of this program is reflective of the
size of the Reliance Estate, and is consistent
with Section 341(b) of the Act, 40 P.S, §
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221.41(h), and Section 323 of the Judicial
Code, 42 Pa.C.S, § 323 and has occurred
with the consent of the Liguidator. The
Court empleyed this method to complement
the overall purpose of the Act which pur-
pose is to protect the interests of insureds,
creditors, and the public generally, 40 P.S.
8§ 221.1{c). The Act seeks to improve
methods for rehabilitating insurers, and to
enhance efficiency and economy, by mini-
mizing legal uncertainty and litigation. /d

While the referee appointment program
was emploved to resolve claim disputes,
40 P.S. § 221.41(b) of the Act directs that
disputed claims shali be heard by Com-
monwealth Court or by a court-appointed
referee who shall submit to Common-
wealth Court findings of fact along with a
recommendation, it 15 also used to assist
in the resolution of certain discreet litiga-
tion which is in the form of actions initi-
ated by the Liquidator.

{2] The Liquidator raises two objections. Initially, the
Liguidator argues that summary judgment was im-
proper as material issues are in dispute. This argu-
ment is without merit and if it stood alone, i could be
viewed as vexatious as the argument is frivolous. The
predicate upon which a motion for summary judg-
ment is filed is the affirmative asseriion that no mate-
rial issues are in dispute. “Agreement regarding ma-
tertal facts” is the fundamental concept of the motion
therefore, upon filing a motion for summary judg-
ment, the moving party cannot, as the Liguidator has
done here, avail himself of the practice of arguing in
the alternative. If material issues are in dispute, then
the filing of a motion for summary judgment is frivo-
lous. | find no merit to the Liguidator's assertion that
material issues are in dispute, and conclude that the
argument is specious but nof vexatious. Because
there are no material issues in dispute, the findings of
fact and conclusions of law issued by Referee Nigro,
and appended to this decision identified as “Referee
Nigro Decision,” are accepted, and adopted in foro.

The Liguidator next asserts that the Referee erred as a
matier of law in denying his motion for summary
tudgment regarding the LPT and granting Tribune
direct access to the reinsurance proceeds. Similarly,
Tribune argues that the Referee erred as a matter of
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taw in denying its motion for summary judgment
regarding the GCP and not allowing it direct access
to the reinsurance proceeds,

The grant of summary judgment occurs only where
there is no genuine issue of any material fact as to a
necessary element of the cause of action or defense
which could be established by additional discovery or
expert repart, or, if after the completion of discovery
relevant to the motion, an adverse party who will
bear the burden of proof at trial has failed to produce
evidenced of facts essential to the cause of action or
defense. Pa. R.C.P. No. 1035.2. To defeat a summary
judgment motion, the adverse party must come forth
with evidence showing the exisience of the facts es-
sential to the cause of action or defense. Not to Rule
1035.2. A fact is material if it directly affects the dis-
position of the case. Aflen v, Colauti, 353
PaCmwlth, 392, 417 A2d 1303 (1980). The court
must accept as true all well-pleaded facts in the non-
moving party’s pleadings. as well as admissions on
file, giving them the benefit of all reasonable infer-
ences to be drawn therefrom. *356Hankin v. Miniz,
276 Pa.Super. 538, 419 A.2d 588 (1980). The entire
record is to be examined in the light most favorable
to the party opposing the motion, and ail doubts con-
cerning the existence of a genuine issue of fact must
be resclved in that party's favor. See Bowman v.
Sears Roebuck & Company, 243 Pa Super. 330, 369
A.2d 754 (1976). Herein, the issue to resolve was
whether the LPT and GCP agreemenis are assets of
the Reliance Estate or whether the Tribune should be
permitted direct access to the reinsurance proceeds.
Because there is no doubt as to a triable issue, spe-
cifically whether the conduct of the parties allows for
a cut-through to reinsurance monies, I find that the
Liguidator was not entitled to a judgment as a matter
of law with regard to the LPT, and Tribune was not
entitled to a judgment as a matter of law with regard
to the GCP.

Gross Compensation Program (GCP)

The Referee correcily granted the Liquidator's
motion for summary judgment denying Tribune
direct access to Swiss Re's GCP obligations.

In granting the Liquidator's motion for summary
judgment, Referee Nigro reviewed the pleadings,
depositions, and documentary evidence. Initially, it
should be noted that Tribune is the successor-in-
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interest to Times Mirror. When the initial transac-
yions occurred, the entities involved were Swiss Re-
insurance (Swiss Re) and Times Mirror; Swiss Re
involved Reliance, As the successor-in-interest to
Times Mirror, Tribune defended this action brought
by Rehance in Liquidation.

1 accept the Referee's finding that in late 1997 and
early 1998 Times Mirror's insurance broker, J & H
Marsh and McLennan (Marsh), made two recom-
mendations to Times Mirror. Marsh recommended
that Times Mirror consider transferring its known and
existing self-insured workers' compensation Habilities
to an insurance company and recommended a retro-
spective program {L.PT) which will be discussed in-
fra. Marsh also recommended that Times Mirror fully
insure its workers' compensation obligations on a
going forward basis rather than continuing to self-
insure obligations for workers' compensation, and he
recommended a prospective program in the form of a
GCP.

Ultimately, Swiss Re agreed to assume Times Mir-
ror's labilities but it could only do so with the par-
ticipation of a fronting insurance company.™  Reli-
ance was chosen as the front carrier, and by March of
1998 Reliance had agreed to an aggregale cover for
the GCP and Reliance issued a binder of insurance
covering the GCP. The GCP Binder provided
$8,500,000 in limits for three years of coverage based
upon three annual premium payments, The first pay-
ment was for $7.093,750, based upon an estimated
pro-rata payroll of $637,554 920, and the second and
third premium payments were each $8,123,000 based
upon an estimated pro-rata payroll of $850,000,060.
Under the GCP Binder, Reliance insured Times Mir-
ror's going forward business for 1998, 1999, and
2000. Contemporaneous with the issuance of the
GCP Binder, Reliance sent Swiss Re a deal memo
confirming in writing Swiss Re's participation in the
transaction. Subsequently, the deal was memorialized
in three separate agreements, one for each year, and
each titled Workers' Compensation and Employer's
Liability Quota Share Reinsurance Agreement (GCP
Agreement).

FN4. Fronting is an arrangement whereby
one Heensed insurer issues a policy on a risk
for and at the request of one or more other
unlicensed insurers with the intent of pass-
ing the entire risk by way of reinsurance to
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the other insurer(s). {(Strain, Robert W. Re-
imsurance, Revised Edition, 1997.)

*£57 As provided for in the GCP Agreement, Reli-
ance had $7,125,000 in overall limits for the first
year; $9,500,000 in overall limits for the second year,
and $3,3000.000 in overall limits for the third vear,
Reliance paid Swiss Re 54,650,000 and all second
injury fund recoveries for the truncated 1998 period,
and $6,200,000 and all second injury fund recoveries
for both 1999 and 2000. In return Swiss Re assumed
100% of Times Mirror's workers' compensation li-
abilities in those vears, subject to interim and aggre-
gate limits. While Reliance requested excess lability
coverage for the GCP, Swiss Re fatled 1o provide the
excess liability coverage for the GCP claims, leaving
Reliance exposed for Swiss Re's responsibilities ex-
ceeding the overall caps.

Reliance entered into a Claims Service Agresment
{CSA) with a third party administrator (TPA). The
CSA placed Reliance into the role of guarantor and
shifted all of its claim obligations to Swiss Re. The
undisputed evidence is that Swiss Re was directly
responsible for the payment of the GCP claims.
When Reliance was placed into liquidation, Swiss Re
refused to continue to pay Tribune's workers' com-
pensation obligations unless the Liquidator con-
sented, and the Liguidator refused to give consent. As
a result, Swiss Re stopped paying Times Miror's
outstanding workers' compensation obligations, and
Tribune had to reassume and pay the obligations that
were subject to the GCP. The arrangement is not a
{rue reinsurance arrangement, but rather, more akin to
fraditional insurance; therefore, under the fest set
forth in Legion, Tribune was not entitled to direct
access to the GCP.

{314][3] Reinsurance is ong of the major assets of the
estate of an insclvent insurance company. Thus, the
general rule is that the liability of the reinsurer is in-
tended to run to the estate of the insolvent insurer for
the eventual benefit of the insureds, and not directly
to the policyholders of the insurer.  Egsrern Engi-
neering v. American Re-Insurance (o, 309 Pa Super.
578, 4535 A2d 1238 1237 {1983). Where, however,
an insolvent insurance company acis as a mere pass-
through and does not acl as a true insurer, direct ac-
cess to reinsurance may be allowed, Section 534 of
the Act relating to reinsurer liability, directs that
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The amount recoverable by the liquidator from re-
insurers shall not be reduced as a result of delin-
guency proceedings, regardless of any provision in
the reinsurance contract or other agreement. Pay-
memt made directly to an insured or other creditor
shall not diminish the reinsurer's obligation to the
insurer's estate except when the reinsurance con-
tract provided for direct coverage of an individual
named insured and the payment was made in dis-
charge of that obligation.

40 P8 § 221,34, Recognizing that the relationship
between the contractual parties extends bevond the
written contract, the Legion court concluded that it
was necessary to analyze the specific facts of each
case to determine whether direct access to reinsur-
ance proceeds should be permitted. Where there is a
fronting reinsurance arrangement equity suggests that
direct access be permitted. A front arrangement is not
traditional insurance, as it places the front insurer in
the position that it may collect a fee or premium
without exposing itself to liability. “Exposure” is the
essential feature that distinguishes insurance and re-
insurance. Insurance is the transfer of risk from the
insured to the insurer. It is a contractual relationship
wherein one party indemnifies another against loss,
damage, or liability arising from unknown or contin-
gent events. (Black's Law Dictionary, 6th Ed. 1990.)
The amount of the *5358 loss is the insured's expo-
sure, Where there is reinsurance, the insured's “expo-
sure,” in full or in part, is insured by the reinsurer.

16} 7] To determine whether to allow direct access to
reinsurance the factors considered are:

1) did the insurer take on any underwriting risk or
act as a front;

23 did the insurer enter into the transaction in order
to generate fees, and not premium;

3) did the ‘reinswrer’ function as a ‘direct insurer’
for the policyholder and was the claims handling
process and the funding of claims the responsibility
of the reinsurer;

4) did the pelicyheolder facilitate the reinsurer’s in-
volvement;

3) did the equities favor the policyholder's ¢laim to
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direct access.

Legion 831 A2d at 1234-1238.  Sub judice, pur-
suant to a contractual arrangement in which Reliance
would receive a certain sum of money for fronting
business for Swiss Re, Reliance agreed to act as an
intermediary between Swiss Re and Tribune. The
premium or fee that Reliance was to receive for this
business transaction was based on prospective insur-
ance policies and the underiying policies were for
unknown ciaims. In addition, the GCP transaction
was not structured as an up-front arrangement as Re-
Hance retained underwriting risk, i e, was exposed to
Hability, since Swiss Re failed to insure Reliance's
hability over the aggregaie limits. Finally, the state
guaranty associations are paying claims under the
GPC and submitting those claims to the Reliance
Estate. Here, Tribune is not entitled to direct access,

Tribune argues that the both the facts and the equities
compe! a different conclusion. Tribune argues that
while there are features of the arrangement that sug-
gest a traditional insurance policy, in fact, Reliance
had no underwriting risk which fact is evidenced by
Reliance accounting for the GCP as fees rather than
as liabilities. I cannot agree with Tribune's argument.

The mere fact that Reliance did not properly account
for liabilities does not limit Reliance’s potential expo-
sure. The evidence is that Reliance anticipated that
Swiss Re would shield it from exposure. While the
transaction may have been designed so that Reliance
would assume no insurance risk, the design fell short,
and Reliance was exposed to liability. Moreover,
equity does not dictate direct access. With the excep-
tion of the Connecticut Insurance Guaranty Associa-
tion, other state guaranty associations are paying
claims under the guaranteed cost policies and submit-
ting those claims to the Reltance Estate. Thus, Trib-
une has some guaranty fund protection with respect
to the GCP claims, and direct access to the reinsur-
ance proceeds is not available,

Loss Portfolio Transfer (LPT)
The Referee correctly granted the Tribune’s mo-
fion for supunary judgment allowing Tribune di-

rect gecess to Swiss Re's LPT obligations.

[8] As previously stated, Marsh recommended that
Times Mirror consider transferring its known and
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existing self-insured workers' compensation liabilities
to an insurance company and recommended a retro-
spective program (LPT). Under the LPT, those self-
insured workers' compensation obligations that had
already accrued, and that were fully reserved by
Times Mirror, would be transferred to and fully as-
sumed and discharged by a third party insurance
company. This program required Times Mirror's
payment of an actuarially determined net present
value of the workers' compensation obligations be-
ing*3859 transferred to and assumed by the insurer.
Times Mirror engaged Swiss Reinsurance (Swiss Re)
for the transaction, and Swiss Re chose Reliance to
serve as the fronting carrier. In March 1998, Reliance
issued the LPT Binder, which was the binder of in-
surance covering the LPT,

The LPT Binder provided that for the gross premium
of $42,826,250, Reliance would provide workers'
compensation/employers liability coverage, including
other states' coverage, loss portfolio transfer for all
previousty self-insured claims wherever Times Mit-
ror Company and Subsidiaries were a qualified self
msurer, for each vyear of the contract. The
$42.826,250 reflected the net present value of the
estimated ultimate claim paymenis and expenses to
be insured in the investigation, settlement, and pay-
ment of claims, Times Mirror pre-paid the full value
of its known losses prior to the inception of the LPT.
There were delays in transferring the liabilities, and
following an account reconciliation, in April 1998 a
credit of $3,356,110 was given to Times Mirror for
claims it paid that were otherwise covered by the
LPT, and Times Mirror was invoiced $37.470,140
net for the LPT.

Contemporaneous with the issuance of the LPT
Binder, Swiss Re was sent a memo confirming Swiss
Re's participation in the transaction, The memo ex-
plained that Reliance would transfer approximately
84%% of Times Mirror's up-front payment to Swiss Re
in exchange for Swiss Re's assumption and payment
of Times Mirror's pre-existing workers' compensation
liabilities on a dollar-for-dotlar basis. Upon consum-
mation of the Times Mirror/Reliance LPT deal, Reli-
ance and Swiss Re entered into a Quota Share Rein-
surance Agreement whereby the terms set forth in the
memo above were memorialized, thereby, creating a
document that evidenced the pass through of nearly
all the monies paid by Times Mirror for assumption
of its LPT Habilities and the transfer of the liabilities
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to Swiss Re at a first dollar level, subject to certain
caps.

Pursuant to the Reliance/Swiss Re LPT, Reliance was
to pay Swiss Re $31,030,169 of the $37,470,149 Re-
liance received from Times Mirror, and Reliance
identified the monies as a “fee” rather than a “pre-
mium.” In exchange for the $31,050,169, Swiss Re
agreed to directly fund up to $42,525,000 of the
Times Mirror liabilities, subject to interim and over-
all aggregate caps of $1,000,000 per occurrence. Re-
liance's exposure was for the monies in excess of
$1,000,000. However, Reliance's exposure was lim-
ited, because Times Mirror had traditional excess
insurance that applied to workers' compensation
claims covered by the LPT where the lability ex-
ceeded the $1,000,000 per occurrence. Nonetheless,
to ensure that Swiss Re and not Reliance would be
responsible for the assumption of Times Mirror's
workers' compensation obligations, Reliance entered
into a CSA with a TPA.

Under the CSA, Reliance was the guarantor and it
shifted all its claims obligations to Swiss Re. Consis-
tent with the CSA and Swiss Re's assumption of
Times Mirror's liabilities from approximately 1998 to
October 2001, Swiss Re paid Times Mirror's workers'
compensation claims onder the LPT, and Swiss Re
directly funded a paid loss account with the TPA
through which the Times Mirror LPT claims were
paid. The evidence of record established that while
Swiss Re paid the TPA approximatety $27 million on
LPT workers' compensation claims, there is no evi-
dence that Reliance ever paid a Times Mirror LPT
claim.

Once Reliance was found to be insolvent and placed
into liquidation, Tribune, which had now become
Times Mirror's successor-in-interest, sought to have
Swiss Re continue*560 to perform its obligations
gnder the various agreements. Swiss Re refused,
unless the Liquidator consented. The Liguidator re-
fused to consent, and Swiss Re stopped paying Times
Mirror's outstanding LPT workers' compensation
obligations. Tribune then reassumed and paid the
workers' compensation liabiiities and associated ex-
penses that had been assumed by Swiss Re. The state
guaranty associations have refused to cover the LPT
losses on the basis that the LPT was not insurance
and therefore there is no guaranty fund protection.
Tribune seeks direct access to the reinsurance pro-
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ceeds held by Swiss Re.

Referee Nigro concluded that under Legion direct
access was permissible in this instance as the evi-
dence establishes that Reliance was a fronting com-
pany that was used to pass through Times Mirror's
pre-existing self~insured workers' compensation li-
abilities to the true obligor, Swiss Re. He further
found that due to fronting arrangement and the excess
insurance, Reliance retained no liability, and finally,
the CSA expressly provided for Swiss Re's direct
funding of the TPA's LPT claim account, Finally, the
Referee concluded that the equities faver permitting
Tribune direct access to the LPT claims. | must agree.

191 Succinctly put, the evidence is that Reliance and
Swiss Re entered into an agreement by which Swiss
Re would pay Reliance an agreed upon sum of
money in return for which Reliance, a Pennsylvania-
licensed insurance company, would aflow Swiss Re
to use it license to operate in Pennsyivania. The ar-
rangement worked until Reliance was declared insol-
vent and the insurance commissioner refused to con-
sent to allow Swiss Re to continue to perform under
the contractual arrangement. There is simply no evi
dence of record to establish that Reliance had any
exposure under the LPT or that Reliance received any
funds. Since all monies simply passed through Reli-
ance it could be nothing more than a fronting com-
pany. Therefore, under Legion, the LPT is not an
asset of the Estate, as the evidence establishes that
Reliance acted as a fronting agent, was not exposed
to lability, and all funds were paid directly to the
reinsurer,

Accordingly, the Court enters the following
ORDER

AND NOW this 21st day of December, 2007, the
Liquidator's Objections to the decision of Referee
Nigro with respect to the LPT is OVERRULED;
Tribune's Objection to the decision of Referee Nigro
with respect to the GCP is OVERRULED; the deci-
sion of Referee Nigro is SUSTAINED.

Further, the Liguidater is directed to forthwith serve a
copy of this Memorandum Opinion and Order on aill
parties of record, and also, to serve all on the Master
Service List associated with the case filed at No. 269
M.D. 2001, An affidavit that service has been effec-
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tuated shali be filed with this Court,
APPENDIX
GCP
Findings of Fact

1) Tribune is a corporation incorporated under the
laws of the state of Delaware with its principal place
of business in Chicago, llinois, It is the successor-in-
interest by merger to Times Mirror Company
(*Times Mirror”}.

2) Reliance Insurance Company (in liquidation), suc-
cessor to Reliance National Indemnity Company
(“Reliance™), is an insurance company incorporated
under the *561 laws of the Commonwealth of Penn-
sylvania.

3) M. Diane Koken (the “Liguidator”) is the Insur-
ance Commissioner of the Commonwealth of Penn-
sylvania and the Statutory Liguidator of Reliance.

4) Swiss Reinsurance America Corporation {*Swiss
Re™) is a corporation incorporated under the faws of
the state of New York with its principal place of
business in New York.

5y On April 20, 2005, the Liquidator filed the instans
action against Tribune and Swiss Re by way of Com-
plaint that sought a judicial declaration that Tribune
was not entitled to direct access with respect to
amounts payable under an integrated risk transfer
transaction embodied in a series of related agree-
ments between Swiss Re and Reliance referred to as
the Loss Portfolio Transfer ("LPT™) and Guaranteed
Cost Program (“GCP”).

6) Tribune filed an Answer to the Liquidator's Com-
plaint, and later an Amended Answer to the Com-
plaint, which included affirmative defenses in the
form of new matter by which it seeks a declaration
from: this Court that it is entitled to direct access to
Swiss Re's obligations under the LPT and GCP
agreements at Issue in this case, and in accordance
with the parties’ intentions and course of perform-
ance, under theories of third-party beneficiary and/or
reformation as articulated in Koken v. Legion fns.
Cof, 583 Pa. 4001, 878 A.2d 31 (Pa2003), affirm-
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ing 831 A.2d 1196 {Pa.Commw.2003).

7} From 1977 to Aprii 1, 1998, Times Mirror was
selfeinsured for its statutory workers' compensation
obligations in several states and up to certain
amounts.

8y Specifically, Times Mirror was self-insured for
any Hability it incurred for workers' compensation
Hability up te $1,000,000 per occurrence in Califor-
nia, New York, Marvland, Connecticut, Rhode Is-
tand, Oregon, Colorado, and Pennsylvania, and it was
covered by various excess policies for amounts ex-
ceeding $1,000,000 per occurrence,

9) To cover its liability to pay its seif-insured work-
ers' compensation liabilities, as of late [997/early
1998 Times Mirror had established a reserve of over
$42 million. This reserve was determined actuarially
to cover the self-insured portion of Times Mirror's
workers' compensation obligations that accrued be-
tween 1977 and April §, 1998,

10) These self-insured workers' compensation obliga-
tions were known and existing liabilities that Times
Mirror already had incurred. The workers already had
suffered an injury or illness that entitled them to
workers' compensation benefits; these claims already
had been presented to Times Mirror; Times Mirror
aiready had paid certain amounts on such claims; and
Times Mirror was liable to pay additional amounts on
such clatms for many years in the future,

11) In late 1997 and early 1998, Times Mirror's in-
surance broker, J & H Marsh & Mcl.ennan
(“Marsh™), recommended that Times Mirror consider
transferring its known and existing self-insured
workers' compensation liabilities to an insurance
company, as well as fully insuring its workers' com-
pensation obiigations on a going forward basis.

12) As for the latter, Marsh proposed a “prospective”
program whereby afler April 1, 1998 Times Mirror's
formerly self-insured obligations for workers' com-
pensation would be insured fully on a going forward
basis, rather than selfvinsured by Times Mirror as
they had been prior to April 1, 1998, This prospective
program was a GCP.

*862 13) Marsh prepared and made submissions to
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poteniial insurers of the GCP on behalf of Times Mir-
ror.

14) In January 1998, Marsh contacted Swiss Re to
determine whether Swiss Ke would be interested in
prospectively insuring Times Mirror against workers'
compensation claims through the GCP.

15) Upon reviewing the Times Mirror information,
Swiss Re contemplated assuming Times Mirror's
liabilizies either with the use of an insurance com-
pany that would serve as a “front” for Swiss Re or
directly without any “front.”

16) “Fronting” companies typically retain little or no
liability and instead pass such liability on to reinsur-
ers. “Fronting” is an arrangement where an insurer
that is licensed to do business agrees to enter into an
agreement so that the “insured” will have access to
any reguired “insurance” documentation, but the li-
abilities will be the responsibility of, and will be paid
by, ancther reinsurer. Reinsurance Contract Wording
113 {Robert W. Strain, ed., 3d ed. 1998).

17y Swiss Re acknowledged that it was planning on
participating in the LPT and GCP transactions and
uftimately determined that it would need the partici-
pation of an insurance company o act as a front be-
cause of the timing of the transaction and the fact that
Swiss Re could net issue the requisite insurance
documentation needed for the transaction.

18) Reliance was ultimately chosen to serve as the
“fronting” carrier.

19) By March of 1998, Swiss Re confirmed that Re-
liance had agreed to an aggregate cover for the GCP.

20) Reliance then issued a Binder of insurance cover-
ing the GCP (“the GCP Binder”) evidencing that
Times Mirror was now fully “insured” for the wans-
ferred GCP liabilities.

21} The GCP Binder provided $8,300,000 in limits
for three years of coverage, in exchange for payments
as foliows:

Year One {1998): $6,093,750 Minimum & Deposit
Premium, based upon estimated pro-rated payroll
of $637,554,920
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Year Two (1999): $8,125,000 Deposit Premium,
based upon estimated payroll of $850,000,000

Year Three (2000): 58,125,000 Deposit Premium,
based upon estimated payroll of $850,060000

22 In retumn for these deposit “premiums,” Reliance
would provide the following insurance coverage:

Coverage(s): Workers Compensation/Employers
Liability Coverage, including Other States Cover-
age.

23) Under the GCP Binder, Reliance “insured” Times
Mirror's going forward obligations for 1998, 1999
and 2000,

24) Contemporaneous with the issuance of the GCP
Binder confirming that the transaction was bound,
Robert Rey of Reltance sent Dave Powell of Swiss
Re a deal memo confirming in writing Swiss Re's
participation in the transaction.

25) Afier Reliance and Swiss Re consummated the
transaction with Times Mirror, Reliance and Swiss
Re memorialized their agreement in three separate
agreements (one for 1998, 1999 and 2000, respec-
tively} each titled “Workers Compensation and Em-
plovers Liability Quota Share Reinsurance Agree-
ment” (collectively the “Relance/Swiss Re GCP
Agreements”), whereby the pass through of most of
the monies paid by Times Mirror for assumption of
its GCP liabilities and the transfer of these liabilities
was memorialized, and Swiss Re became responsible
for paying 100% of the liabilities covered by the
Times Mirror/Reliance*3563 GCP Agreements at a
first dollar level, subject (o certain caps,

26) Pursuant to the Reliance/Swiss Re GCP Agree-
ments, Reliance had $7,125,000 in overall limits for
the first vear of the GCP; $9,53000,000 in overall lim-
its for the second year of the GCP; and $8,500,000 in
overail limits for the third year of the GCP.

27) 1In wrn, Reliance paid Swiss Re $4,650,000 and
all second injury fund recoveries for the truncated
1998 period, $6,200,000 and all second injury fund
recoveries for 1999, and $6,200,000 and all second
mjury fund recoveries for 2000, for Swiss Re's as-
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sumption of 100% of Times Mirror's workers' com-
pensation labilities in those years, subject to inferim
and aggregate limits,

28) By their terms, the Reliance/Swiss Re GCP
Agreements limit Swiss Re's obligations to one
$250,000 per occurrence limit for GCP claims,
whether the workers' compensation claims exceeded
these limits or not. At the same time, the Agreements
have annual and overall caps on what Swiss Re is
obligated to pay Reliance regardless of how much
Reliance was obligated to pay for Times Mirror's
workers' compensation claims.

29 Although Reliance requested, and Swiss Re pro-
vided, excess liability policies for the GCP claims,
such coverage was not complete and did not leave
Reliance fully protected in the event that Swiss Re's
payment responsibilities exceeded the overall caps
that had been set.

30) Reliance entered intc a Claims Service Agree-
ment (“CSA”) with a third party administrator
(“TPA™), Crawford and Company (*Crawford”).

31) Pursuant to the terms of the CSA, Reliance
placed itself in the role of guarantor and shifted all of
#s claims obligations, including its obligation to pay
the claims, to Swiss Re:

VIIL.  Guarantor, All obligations recited in this
Agreement ... wherein [Reliance} agrees to pay and
make funds available to [the TPA's] Loss fund Ac-
count (including implementation of procedures to
make funds available) to enable [the TPA] to pay
Claims and/or losses and associated Allocated Loss
Expenses, are intended to and hereby do make [Re-
liance] the guarantor thereof. [Reliance] regquests,
and [the TPA] hereby agrees to submit billings for
payments to its Loss Fund Account directly to [Re-
liance's] reinsurance carrier, [Swiss Re} for pay-
ment directly to [the TPA] ... Any specific billing
items disputed by Swiss Re will be mutually re-
solved between [the TPA] and Swiss Re.

32} Consistent with the CSA and Swiss Re's assump-
tion of Times Mirror's liabilities, from approximatety
May 1968 1o October 2001, Swiss Re paid Timnes
Mirror's workers' compensation claims under the
GCP.
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33) Consistent with its obligations to pay the GCP
liabilities directly, Swiss Re directly funded a paid
loss account with Crawford through which the Times
Mirror GCP claims were paid.

34} Crawford created a flow chart demonstrating that
Swiss Re was directly responsible for the payment of
the GCP claims. This chart specifically indicated that,
“Swiss Re America agrees to directly fund Crawford
for this program.” 1i TR 61, at SR 9266; 11 TR 62, at
SR 9420,

35} On October 3, 2001, Reliance was found to be
insclvent and placed into liquidation,

36) When Reliance was placed in liguidation, Trib-
une, in its capacity as Times Mirror's successor-in-
interest, undertook to have Swiss Re continue its per-
formance *564 of the obligations to pay the out-
standing workers' compensation obligations.

37) Swiss Re refused to continue to pay unless the
Liquidator consented.

38) The Liquidator refused to consent.

39) Swiss Re stopped paying Fimes Mirror's out-
standing workers' compensation obligations.

40) As a result, Tribune has been forced to reassume
and pay, and has been subject to demands that it pay,
GCP workers' compensation liabilities and associated
expenses that had been assumed by Swiss Re.

41) Before liquidation, approximately $15 million in
claims were paid under the GCP and billed to Swiss
Re. The value of GCP claims will likely exceed the
remaining reinsurance limits under the Reli-
ance/Swiss Re GCP Agreements.

Conclusions of Law
1} This Court has subject matter jurisdiction over this

action pursuant to 40 P.8. § 221.1 ef seq. and 42 P.S.
§ 76 1{a)2).

2} Summary judgment may be entered where there i3
no genuine issue of material fact and the moving
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party is entitled to judgment as a matter of law. Pa. R,

3} This case is about Tribune’s right to direct access
10 Swiss Re's assumed obligations under the GCP.
Accordingly, it involves whether such access is au-
thorized under Article V of the insurance Department
Actof 1921, 40 § 221 1ler seq., and thus is governed
by Pennsylvania law, including Koken v, Legion Ins.
Col, 583 Pa. 4001, 878 A.2d 51 (Pa.2005), affirm-
ing 831 A.2d 1196 (Pa.Commw.2003).

4} The general rule in liquidations is that “the hability
of the reinsurer is intended to run to the estate of the
insolvent insurer for the eventual benefis of the insur-
eds, and not directly to the policyholders of the in-
surer.”  Lastern Engincering v. American Reinsup-
arce Co. [, 309 Pa Super. 378], 455 A 2d 1235, 1237
{(Pa.Super. 1983}

5y This general rule is recognized by Pennsylvania
courts, including the Legion Court. See Legion. 83]
A.2d at 1234

6) However, Legion also held that direct access may
be appropriate on a third party beneficiary theory or
through reformation of an agreement. [d _at 1236,
1241-42.

7) Under Pennsylvania law, an insured may obtain
direct access to a remsurer's obligations in the event
of an insurer’s insolvency where circumstances war-
rant. [d at 1236

8) Direct access to “reinsurance” is a right estab-
lished on a case-by-case basis, based on the totality
of the facts and circumstances. /4.

9} Although reinsurance proceeds typically become
general assets of the estate in lquidation proceedings
where there is a traditional insurer-reinsurer relation-
ship, this general rule may not apply in situations
“where the insolvent insurer acted only as a pass-
through and not as a true insurer.” /[

10Y Even absent contractual privity, if is appropriate
under certain circumstances to allow a policyholder
to have direct access to a reinsurer. fd. at 1239-40.

1) Where entitlement o direct access to “reinsur-
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ance” is shown, there is no unlawful preference under
Pennsylvania law. [d

12} Direct access to reinsurance is appropriate under
a third-party beneficiary theory where “(1) recogni-
tion of the beneficiary's right {is} ‘appropriate to ef-
fectuate the intention of the parties,” and (2) contract
performance ..“satisf[ies] an obligation of the pro-
misee to pay money to the beneficiary*565 or ‘the
circumstances indicate that the promisee intends to
give the beneficiary the benefit of the promised per-
formance.” [d at 1237,

13) Factors to consider when determining whether
this two-part test has been satisfied so as to allow a
policyholder direct access to reinsurance include:

(a) whether the insurer took on any underwriting risk
or acted as a front, fd_at 1237-38.

{b) whether the insurer entered into the transaction in
order to generate fees, not premium, j¢_at [234,

{c) whether “the ‘reinsurer’ functioned as the direct
insurer” for the policyholder and whether the “claims
handling process {and] the funding of claims ... [w]as
the responsibility of the reinsurers.” jd at 1237-38,

{d) whether the policyholder facilitated the reinsurer's

{e) whether the equities favor the policyholder's claim
to direct access, jd. gt 1242, 1246,

14} These factors are not a checklist of specific facts
that must be present in order to permit direct access,
nor are they a checklist that must be present in pre-
cisely the same way as existed in Legion. Rather, the
factors are overarching criteria by which to analyze
the particular facts involved in a transaction for pur-
poses of deciding the issue of direct access to “rein-
surance.”  [d at 1236.

15} An insured may be a third-party beneficiary with
a right to direct access from a reinsurer notwithstand-
ing the lack of an express “cut-through” provision in
the relevant agreements. As the Legion Court ex-
plained:

Section 334 of Article V does not require a cut
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through endorsement in the form of holy writ; it
does not even use the term “cut-through.” Even if
the statute had used those works, its meaning
would be less than clear in light of the fact that
there is more than one way to effect a cut through.

Id at 1241,

16) Alternatively, the court may “reform” the rein-
surance agreement to permit direct access in order to
{1) “ensure that the [Liguidator's] actions are consis-
tent with equitable principles and serve the interest of
policyholders, and (2) “to reflect the parties' intent if
necessary and appropriate to avoid prejudice to poli-
cyholder rights.”  Jd at 1242,

17} In contrast to the LPT, the factors identified in
Legion do not weigh in favor of affording Tribune
direct access to Swiss Re's GCP obligations.

18) First, the GCP transaction was much more akin to
“traditional insurance” than the LPT transaction was,
given that the GCP transaction involved prospective
and unknown claims rather than the known and exist-
ing claims that formed the basis for the LPT transac-
tion. In contrast to the LPT transaction, the GCP
transaction simply did not represent the mere upfront
pre-payment of the actuarially determined net present
value of the habilities at issue.

19} Mereover, unlike in the context of the LPT trans-
action, the GCP transaction was not structured in
such a way that made Reliance a mere “front” or
pass-through for Swiss Re. Instead, Rehance retained
some underwriting risk given that Reliance's potential
exposure exceeded Swiss Re's annual and overall
caps contained in the Reliance/Swiss Re GCP
Agreements. Importantly, if Swiss Re's payment re-
sponsibiiities exceeded the overall caps, Reliance was
obligated to pay at least some portion of the excess,

*366 20) While it is true that Reliance insisted that its
payment to Swiss Re for coverage of the GCP claims
be called a “fee” rather than a “premium,” and while
the CSA that Reliance entered into with the TPA
expressly provided for Swiss Re's direct funding of
the TPA's claim account, the factors identified in
Legion still do not weigh in favor of aliowing Trib-
une direct access to the GCP claims in light of the
fact that the equities do not dictate such a result here.
First, contrary to what occurred under the LPT mrans-
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action, Tribune has not already paid the net present
value of the LPT claims upfront and would not,
theretore, be forced o pay for them a second time if
direct access is not allowed. Second, state guaranty
associations, with the exception of the Connecticut
Insurance Guaranty Association, are paying claims
under the guaranteed cost policies and submiiting
those claims to the Reliance Estate. Thus, uniike in
the context of the LPT claims, Tribune has some
guaranty fund protection with regards to its GCP
claims.

21) Accordingly, when applying the Legion factors to
the (GCP transaction, it is clear that Tribune is not
entitied fo direct access o Swiss Re’'s GCP obliga-
tions.

Ler
Findings of Fact

by Tribune is a corporation incorporated under the
laws of the state of Delaware with its principal place
of business in Chicago, {llinois. It is the successor-in-
interest by merger to Times Mirrer Company
{*Times Mirror™).

2} Reliance Insurance Company (in liquidation), suc-
cessor te Reliance National Indemnity Company
(“Reliance”), is an insurance company incorporated
under the laws of the Commonwealth of Pennsyl-
vania.

3) M. Diane Koken (the “Liquidator”) is the Insur-
ance Commissioner of the Commonwealth of Penn-
sylvania and the Statutory Liguidator of Reliance,

43 Swiss Reinsurance America Corporation ("Swiss
Re™} is a corporation incorporated under the laws of
the state of New York with its principal place of
business in New York.

3) On April 20, 2003, the Liquidator filed the instant
action against Tribune and Swiss Re by way of Com-
plaint that sought a judicial declaration that Tribune
was not entitled to direct access with respect o
amounts payable under an integrated risk transfer
transaction embodied in a series of related agree-
ments between Swiss Re and Reliance referred to as
the Loss Portfolio Transfer (“"LPT™) and Guaranteed
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Cost Program (“GCP™).

6) Tribune filed an Answer to the Liquidator's Com-
plaint, and later an Amended Answer to the Com-
plaint, which included affirmative defenses in the
form of new matter by which it seeks a declaration
from this Court that it is entitled to direct access to
Swiss Re's obligations under the LPT and GCP
agreements at issue in this case, and in accordance
with the parties' intentions and course of perform-
ance, under theories of third-party beneficiary and/or
reformation as articulated in Koken v. Legion Ins.
Co, [383 Pa. 400.1 878 A.2d 51 (Pa20038), affirm-
ing 831 A.2d 1196 {Pa.Commw. 2003}

7) From 1977 to April 1, 1998, Times Mirror was
seif-insured for its statutory workers' compensation
obligations in several states and up fo certain
amounts,

8) Specificaily, Times Mirror was self-insured for
any liability it incurred for workers' compensation
liabitity up to $1,000,000 per occurrence in Califor-
nia, New York, *567 Maryland, Connecticut, Rhode
Island, Oregon, Colorado, and Pennsylvania, and it
was covered by various excess policies for amounts
exceeding $1,000,000 per occurrence.

9y To cover its Hability to pay its self-insured work-
ers'’ compensation liabilities, as of late 1997/early
1998 Times Mirror had established a reserve of over
$42 million. This reserve was determined actuarially
to cover the self-insured portion of Times Mirror's
workers' compensation obligations that accrued be-
tween 1977 and April 1, 1998,

10) These self-insured workers' compensation obliga-
tions were known and existing liabilities that Times
Mirror already had incurred. The workers already had
suffered an injury or illness that entitled them to
workers' compensation benefiis; these claims already
had been presented to Times Muror; Times Mimror
already had paid certain amounts on such claims; and
Times Mirror was liable to pay additional amounts on
such claims for many years in the future.

11y In late 1997 and early 1998, Times Mirror's in-
surance broker, J & H Marsh & McLennan
{(“*Marsh”}, recommended that Times Mirror consider
transferring its known and existing self-insured
workers' compensation liabilities to an insurance
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company, as well as fully insuring its workers' com-
pensation obligations on a going forward basis.

12) Marsh proposed that Times Mirror accomplish
the transfer of its known and existing self-insured
workers' compensation labilities through a “retro-
spective” program whereby those self-insured work-
ers' compensation obligations that already had ac-
crued, and that were fuily reserved for by Times Mir-
ror, would be transferred to and fully assumed and
discharged by a third party insurance company, thus
relieving Times Mirror of any further obligation for
these liabilities.

13) This “retrospective” program was an LPT. Unlike
a standard or traditional insarance policy, which in-
volves payment of a comparatively small premium in
exchange for comparatively larger insurance limits,
the LPT involved Times Mirror's payment of the ac-
twarially determined net present value of the workers'
compensation obligations being transferred to and
assumed by the insurer, ie., approximately $42 mil-
Hon.

14) Marsh prepared and made submissions to poten-
tial insurers of the LPT on behalf of Times Mirror.

15) In January 1998, Marsh contacted Swiss Re to
determine whether Swiss Re would be interested in
assuming Times Mirror's known workers' compensa-
tion liabilities through the LPT.

16} Upon reviewing the Times Mirror information,
Swiss Re contemplated assuming the Times Mirror
LPT either with the use of an insurance company that
would serve as a “front” for Swiss Re or directly
without a “front.”

17} “Fronting”™ companies typically retain little or no
liahility and instead pass such liability on to reinsur-
ers. “Fronting” is an arrangement where an insurer
that is licensed to do business agrees to enter into an
agreement so that the “insured” will have access o
any required “insurance” documentation, but the li-
abilities will be the responsibility of and will be paid
by, another reinsurer. Reinsurance Contract Wording
113 (Robert W. Strain, ed., 3d ed. 1998).

183 Swiss Re acknowledged that it was planning on
participating in the transaction and ultimately deter-
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mined that it would need the participation of an in-
surance company to act as a front because of *568
the timing of the transaction and the fact that Swiss
Re could not issue the requisite insurance documenta-
tion needed for the transaction.

19) Reliance was ultimately chosen to serve as the
fronting carrier,

20) Times Mirror, Reliance and Swiss Re imple-
mented the LPT by entering into several agreements
at virtually the same time. In March 1998, before
these agreements were finalized, Reliance issued a
Binder of Insurance covering the LPT (“LPT
Binder”), evidencing that Times Mimor was fully
“insured” for the LPT liabilities.

21) The LPT Binder provided that, for a gross “pre-
mium” of $42,826,230, Reliance would provide the
following coverage:

Coverage(s): Workers Compensation/Employers
Liability Coverage, including Other States Cover-
age, Loss Portfolio Transfer (LPT) for ail previ-
ously self insured claims wherever Times Mirror
Company and Subsidiaries were a qualified self in-
surer, for each vear of the contract,

22} The total payment to Reliance of $42,826,250
under the LPT represented the net present value of
the estimated ultimate claim payments and expenses
to be incurred in the investigation, settlement, and
payment ef claims.

23) Unlike traditional insurance, where the policy-
holder pays a fractional portion of the risk in return
for sizeable coverage limits insuring contingent risks,
Times Mirror pre-paid the full value of its known
losses prior to the tnception of the LPT.

24} In April 1998, after a credit of $5,350,110 was
given to Times Mirror for claims that were supposed
to be covered by the LPT but were paid by Times
Mirror as a result of defays in transferring the liabili-
ties, Times Mirror was invoiced $37.470,140 net for
the LPT.

25) Contemporanecus with the issuance of an LPT
Binder confirming that the transaction was bound,
Robert Rey of Reliance sent Dave Powell of Swiss
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Re a deal memo confirming in writing Swiss Re's
participation in the transaction.

26) With respect to the LPT, this memo reflected that
Reliance would transfer most (over 83%) of Times
Mirror's up-front payment to Swiss Re in exchange
for Swiss Re's assumption and payment of Times
Mirror's pre-existing workers' compensation liabili-
ties on a first dobar basis.

27) Upon consummation of the Times Mir-
ror/Reliance LPT agreements, Reliance and Swiss Re
entered into & “Quota Share Reinsurance Agreement”
(the “Reliance/Swiss Re LPT Agreement™), whereby
the pass through of nearly all the monies paid by
Times Mirror for assumption of its LPT Habilities
and the transfer of these Habilities was memorialized,
and Swiss Re became responsible for paying 100% of
the liabilities covered by the Times Mirror/Reliance
LPT Agreement at a first dollar level, subject to cer-
fain caps.

28) At the time of the deal, Swiss Re admitted that
the LPT transaction was one where “Reliance Na-
tional fronted the [LPT] cover {and] Swiss Re as-
sumed 100% of the risk.”” 1 TR 40, at 0575, See also
[l TR 63, at 1069 (Philip Reda, a member of Swiss
Re's senior management and the home office techni-
cal resource assigned to this transaction, testified that
Reliance acted as a fronting company for Swiss Re).

29) Pursuant to the Reliance/Swiss Re LPT Agree-
ment, Relance paid Swiss Re $31, 050.169 of the
£37,470,140 it received from Times Mirror,

30) Reliance insisted that Swiss Re identify the
$31,050,169 as a “fee,” rather than a “premium.”

*569 31) in exchange for the $31,050,169, Swiss Re
agreed to directly fund up fo 542,523,000 of the
Times Mirror liabilifies, subject to interim and over-
all aggregate caps.

32} As to the caps specifically, the Reliance/Swiss Re
LPT Agreement lmited Swiss Re's obligation to
$1,000,000 per occurrence for the LPT.

33) The Reliance/Swiss Re LPT Agreement also had
annual and overall caps on what Swiss Re was obli-
gated to pay in any annual pericd and over the life-
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span of the LPT:

This means we [Swiss Re] protect ourselves with
aggregate limits in more ways than one, First, the
aggregate limit on the LPT s an absolute cap on
how much we pay, regardless of how fast or slow
the losses pay out. Second, we offer a lower-priced
opticn with a serics of interim aggregate limits, in-
creasing over time, to keep loss payouts from
speeding up relative to the payment pattern used in
our discounting calculation.

11 TR 97, at 0176,

34) Although Relance had no limits on what it was
obligated to pay under the LPT, it was only if the
various caps established by Swiss Re were exceeded
that Reliance could have possibly incurred any finan-
¢ial responsibility in connection with the LPT.

35) However, even if Swiss Re's per occurrence
payment responsibilities exceeded the established
caps, any obligation of Reliance would have been
covered by traditional excess policies that Times Mir-
ror had in place prior to entering into the LPT.

26) In particular, Times Mirror had traditional excess
insurance that applied to any workers’ compensation
claim covered by the LPT where the liability ex-
ceeded the $1,000,000 per occurrence that was the
responsibility of Swiss Re under the LPT.

37) Because the Times Mirror LPT only transferred
the self-insured portion of Times Mirror's claims.
Times Mirror ensured that Reliance was not exposed
to the “insured” portion of any claim by assigning its
excess insurance to Reliance.

38) Thus, Reliance would have been covered by
Times Mirror's excess policies for any Hlabilities
above the $1,000,000 cap on Swiss Re's per occur-
rence payment responsibilities.

39) To ensure that Swiss Re, and not Reliance, would
be responsible for the assumption of Times Mirror's
workers' compensation obligations, Reliance entered
into a Claims Service Agreement (“CSA”) with a
third party administrator {“"TPA”), Crawford and
Company {“Crawford”).
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40) Pursuant to the terms of the CSA, Reliance
placed itself in the role of guarantor and shifted all of
its claims obligations, including its obligation to pay
the claims, to Swiss Re:

VL. Guarantor. All obligations recited in this
Agresment ... wherein [Reliance] agrees to pay and
make funds available to fthe TPA's] Loss fund Ac-
count {inchiding implementation of procedures to
make funds available) to enable fthe TPA] to pay
Claims and/or losses and associated AHocated Loss
Expenses, are intended to and hereby do make [Re-
Hance] the guarantor thersof. [Reliance] requests,
and [the TPA] hereby agrees to submit billings for
pavments to its Loss Fund Account directly 1o {Re-
lance's} reinsurance carrier. [Swiss Re] for pay-
ment directly to [the TPA] ... Any specific billing
items disputed by Swiss Re will be mutually re-
solved between fthe TPA] and Swiss Re.

*370 41} Consistent with the CSA and Swiss Re's
assumption of Times Mirror's liabilities, from ap-
proximately May 1998 to October 2001, Swiss Re
paid Times Mirror's workers' compensation claims
under the LPT.

42y Consistent with its obligations to pay the LPT
liabilities directly, Swiss Re directly funded a paid
loss account with Crawford through which the Times
Mirror LPT claims were paid.

43} Crawford created a flow chart demonstrating that
Swiss Re was directly responsible for the payment of
the LPT claims. This chart specificaily indicated that,
“Swiss Re America agrees to directly fund Crawford

for this program.” 11 TR 61, at SR 9266; 11 TR 62, at

SR 9420.

44) Swiss Re paid the TPA approximately $27 mil-
Hon on LPT workers' compensation claims that in-
volved the January 1977 to April 1998 period, as it
was required to do under the Reliance/Swiss Re LPT
Agreement,

45) There is no evidence in the record that Reliance
ever paid a single Times Mirror LPT claim.

46) On October 3, 2001, Reliance was found fo be
msoivent and placed info liquidation,
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47) When Reliance was placed in liquidation, Trib-
une, in its capacity as Times Miror's successor-in-
interest, undertook to have Swiss Re continue its per-
formance of the obligations to pay the outstanding
workers' compensation obligations.

48} Swiss Re refused to continue to pay unless the
Liguidator consented.

49) The Liquidator refused to consent.

50) Swiss Re stopped paying Times Mirror's out-
standing LPT workers' compensation obligations.

31) As a result, Tribune has been forced to reassume
and pay, and has been subject to demands that it pay,
over 310,000,000 in workers’ compensation liabilities
and associated expenses that had been assumed by
Swiss Re.

32) Tribune atiempted to mitigate its losses by sub-
mitting claims to the insurance guaranty associations
in the states covered by the LPT.

53) Tribune's mitigation attempts, however, were
unsuccessful because these guaranty associations
uniformly concluded that the LPT was not “insur-
ance” and, therefore, there was no guaranty fund pro-
tection.

Conclusions of Law

1) This Court has subject matter jurisdiction over this
action pursuant o 40 P.S. § 2211 ef seqg and 42 P.S.
§ 76 1{a)2).

2} Summary judgment may be entered where there is
no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. Pa. R,
Civ. P, 10352

3) This case is about Tribune's right to direct access
to Swiss Re's assumed obligations under the LPT.
Accordingly, it involves whether such access is au-
thorized under Article V of the Insurance Department
Act of 1921, 40 § 221 . 1er seq., and thus is governed
by Pennsvlvania law, mcluding Koken v. Legion [ns,
Col, 583 Pa. 4001 878 A.2d 51 (Pa.2003), affirm-
ing 831 A.2d 1196 {Pa.Commw. 2003},
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43 The general rule in liquidations is that “the liability
of the reinsurer is intended to run to the estate of the
insolvent insurer for the eventual benefit of the insur-
eds, and not directly to the policvholders of the in-
surer.”  FEastern Engineering v, Americen Reinsur-
ance Cof, 309 Pa.Super. 5781, 455 A2d 1235, 1237
{Pa.Super. 1983},

*&71 3) This general rule is recognized by Pennsyl-
vania courts, inclading the Legion Cowrt
See Legion 831 A2d at 1234,

6) However, Legion also held that direct access may
be appropriate on a third party beneficiary theory or
through reformation of an agreement.  [d_at 1236
1241-42.

7y Under Pennsyivania law, an insured may obtain
direct access to a reinsurer's obligations in the event
of an insurer's insolvency where circumstances war-
tant. [d_at 1236,

%) Direct access fo “reinsurance” is a right estab-
lished on a case-by-case basis, based on the totality
of the facts and circumstances. [1d.

9) Although reinsurance proceeds typically become
general assets of the estate in liquidation proceedings
where there is a traditional insurer-reinsurer relation-
ship, this general rule may not apply in situations
“where the insolvent insurer acted only as a pass-
through and not as a true insurer.” fd

() Even absent contractual privity, it is appropriate
under certain circumstances to allow a policyholder
to have direct access to a reinsurer. [d,_at 1239-40,

H) Where entitlement to direct access to “reinsur-
ance” is shown, there is no unlawful preference under
Pemnsvivania law, fd,

[2) Direct access to reinsurance is appropriate under
a third-party beneficiary theory where (1} recogni-
tion of the beneficiary's right fis] ‘appropriate to ef-
fectuate the intention of the parties,” and {2} contract
performance ..“satisflies] an obligation of the pro-
misee to pay money to the beneficiary' or ‘the cir-
cumstances indicate that the promisee intends 1o give
the beneficiary the benefit of the promised perform-
ance.”  fd at 1237,
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13) Factors to consider when determining whether
this two-part test has been safisfied so as to allow a
policyholder direct access to reinsurance include:

{a) whether the insurer took on any underwriting risk
or acted as a front, id at 1237-38.

{b) whether the insurer entered into the transaction in
order to generate fees, not premium, /o at 1234,

{c) whether “the ‘reinsurer’ functioned as the direct
insurer” for the policyholder and whether the “claims
handling process [and] the funding of claims ... [wlas

{d) whether the policvholder facilitated the reinsurer's
involvemend, id_at 1241, 1247,

(e) whether the equities favor the policyhoider's claim
to direct access, Jd_at 1242 1246,

14) These factors are not a checkiist of specific facts
that must be present in order to permit direct access,
nor are they a checklist that must be present in pre-
cisely the same way as existed in Legion. Rather, the
factors are overarching criteria by which to analyze
the particular facts involved in a transaction for pur-
poses of deciding the issue of direct access to “rein-
surance.” fd_at 1236.

15} An insured may be a third-party beneficiary with
a right to direct access from a reinsurer notwithstand-
ing the lack of an express “cut-through™ provision in
the relevant agreements. As the Legion Court ex-
plained:

Section 534 of Article V does not require a cat
through endorsement in the form of holy writ; it
does not even use the term “cut-through.” Even if
the statute had used those works, its meaning
would be less than clear in Hght of the fact that
*572 there is more than one way to effect a cut
through.

Id at 1241,
16) Alternatively, the court may “reform” the rein-

surance agreement to permit direct access in order to
(13} “ensure that the [Liquidator's] actions are consis-
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tent with equitable principles and serve the interest of
policyholders, and (2) “to reflect the parties' intent if
necessary and appropriate to avoid prejudice to poki-
cvholder righis.””  [d at 1242,

17} The factors identified in Legion, when applied to
the facts of this case, weigh in favor of granting Trib-
une direct access to Swiss Re, and taken together
dictate that Tribune is entitled to Swiss Re's contin-
ued performance of its LPT obligations and should be
afforded direct access to those obligations.

18) First, Reliance served merely as a front to pass
through Times Mirror's pre-existing self-insured
workers' compensation liabilities to the true primary
obligor, Swiss Re, in return for Swiss Re receiving
the up-front payment of the net present value of these
liabilities (minus the Reliance fronting fee).

19} Swiss Re assumed 100% of the Times Mirror
LPT at a first doilar level, dictating that Swiss Re
would pay these liabilities in full, subject to caps that
put a limit on Swiss Re's payout obligations.

20) Although Reliance did not have similar limits on
its obligations under the LPT, it was only if Swiss
Re's per occurrence payment responsibilities had ex-
ceeded the established caps that Reliance could have
incurred any financial responsibility. However, any
such responsibility would have been covered by tra-
ditional excess policies that Times Mirror had in
place prior to entering into the LPT, and that Times
Mirror had assigned to Reliance. Thus, in effect, Re-
fiance retained no Hability.

21y Second, Reliance demanded that Swiss Re ac-
count for Reliance’s pass-through payment to Swiss
Re as a “fee” instead of a “premium.”

22) Third, the CSA that Reliance entered into with
the TPA expressly provided for Swiss Re's direct
funding of the TPA's LPT claim account,

23} Lastly, the equities favor permitting Tribune di-
rect access to the LPT claims in light of the fact that
Tribune has already paid the net present value of the
LPT claims up-front and would be forced to pay for
them a second time if direct access is not allowed.
Moreover, Tribune has limited, if any, guaranty fund
protection precisely because the LPT did not involve
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traditionai insurance or reinsurance that would trigger
such protections.

243 When applied to the facts of this case, the factors
identified in Legion establish that Tribune is entitled
to direct access to Swiss Re's obligations under the
LPT.

Pa.Cmwith. 2007.
Arjo v, Swiss Reinsurance America Corp.
940 A.2d 552
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