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The proposad regulaions under Section 513(i), issued on February 29, 2000, mark the beginning of the
find chapter in the long-gtanding controversy over the treetment of corporate Sponsorship payments
recdived by tax-exempt organizations® The proposed regulations reflect a commendeble effort to
respond to comments received on earlier propased regulationsissued in 1993 (prior to the enactment of
Saction 513(j)), aswdl asto incorporate changes required by Section 513(i). Thisoutline will review
the evolution of corporate sponsorship leeding to the enactment of Section 51.3(i), then describe the
proposed regulations issued lagt year. Find regulations are expected before the end of thisyear.

A. Prior IRS Guidance Regarding Donor Recognition

During the past decade, charities have sought out corporate sponsorship opportunities as an important
form of fundraisng. From atax Sandpoint, the issue is whether such sponsorship payments are
nontaxatle contributions to exempt organizations for which the donors are given public recognition, or
whether they condtitute payments for the provision of commerdd-type advertisng. The mere
recognition or acknowledgment of a contribution by an exempt organization is congdered incidentd to
the making of the contribution and does not cause the contribution to be treeted as a payment for
advetisng sarvices However, if the gponsorship payment is made as aquid pro guo for advertisng or
promotiond sarvices, the payment may be deemed to condtitute advertisng subject to UBIT under
Section 511(a).

Rev. Rul. 77-3672 the leading IRS ruling on the subject of donor recognition, involved acorporate
sponsor that donated land and monetary support to an exempt organizetion in return for the latter's
agreement to (1) name avillage operated by the organization after the sponsor, (2) use the sponsor’'s
name in the organization’s publications and (3) dlow the oonsor to assodae its name with the villagein
the goonsor’ s own advertising. Although the sponsor dearly benefited from the rdationship by having
the village named after it, being assodated with the exempt organization and the village in itsown
advertisng and having its name mentioned in exempt organization publications, the IRS determined thet
those benefitswere “merdy incidentd” to the benefit thet flowed to the public from having accessto the
village and its higtoric sructures.

1 The 2000 proposed regulaions are available at 65 Fed. Reg. 11012 (Mar. 1, 2000).
2 1977-2 C.B. 193.
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Priv. Ltr. Rul. 7851003, involving an amateur ahletic organizetion, provided additiond -- dbeit
nonprecedentid -- guidance. In that case, an exempt organization entered into a gponsorship agreament
with a corporate Joonsor pursuant to which it agreed to (1) recognize the corporaion asthe exdusive
sponsor of the annud evertt, (2) give credit to the sponsor in dl publicity releases about the event and
(3) indude the corporation’s name in the logo for the annud event. Inthe PLR, the IRS determined that
the sponsorship payment was not subject to UBIT because the publicity and recognition accorded the
goonsor wasinddentd, and ruled thet the sponsor could “be recognized for itsfinanda support without
rasng theissue of advertisng income”

Colledtively these and afew other regulations and rulingsissued with respect to foundations? were
viewed by exempt organizations as permitting, without UBIT conseguences, avariety of forms of donor
acknowledgment, induding naming afadlity after adonor, identifying the donor of an awvard upon
presentation of the awvard, usng adonor’s name in the exempt organization's publicity about the evert,
dlowing the donor to identify its ponsorship of an event, dlowing adonor to be the exdusive sponsor
of an event and using the donor’ slogo in the logo for the event. However, as new and lucraive types
of gponsorship opportunities emerged, it was dear that the limited IRS precedent did not provide
adequate guidance, @ther for exempt organizations structuring gponsorship arangements or for revenue
agents auditing them. The long Smmering tenson between the exempt organizations nesd to saek
critical corporae fundsand the IRS' concern about commerdaiam of the exempt sector erupted ina
full-scde debate with the rdlease by the IRS of Priv. Ltr. Rul. 9147007, the so-cdled “ College Bowl
Ruling”

B.  TheColegeBom Ruing

In Priv. Ltr. Rul. 9147007, the IRS determined thet income received by an exempt organizationin
connection with atdevised callege bowm event condituted a payment for vauable advertiang and
promotiond sarvices and held that the income was subject to UBIT. The IRS gpplied afacts and
crcumstances test to determine whether the payment by the corporate Sponsor was made with an
expectation of recaiving “asubgantid return benefit.” The IRS conduded thet the payment in question
was commenaurate in value with the bendfits that the goonsor expected from the arrangement, and thus
was advertisng subject to UBIT. The PLR was heavily redacted, however, and provided little
information about the factud badsfor the adverse determination.

C. Proposed Examination Guiddines

3 See, eg, Treas. Reg.  1.509(9)-3(f)(3) (digtinguishing “gifts and contributions’ from “gross
recapts’); Trees. Reg. 53.4941(d)-2(f)(4)(Example 4) (providing thet the public recognition
accorded to a subgtantia contributor by a private foundation is merdy an incidenta benefit of the
contribution and not an act of sdif-deding); and Rev. Rul. 73-407, 1973-2 C.B. 383 (holding thet
a private foundation’s naming of a program after a ubgtantiad contributor was incidentd to the
contribution and was not an act of sef-dedling).
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Recognizing the need for guidance in the area, the IRS soon fallowed with proposed audit examingtion
guiddines, which wereissued for public comment. The dated purpose of the proposed audit guiddines
was to provide guidance to revenue agents in identifying sponsorship arangements that involved more
than mere recognition and therefore should be trested as the provison of advertigng sarvices

Rateraing the“subgtantia return bendfit” test earlier described in the College Bowl Ruling, the
proposad audit guiddines st forth alig of factors“tending to indicate” the existence of an unrdated
trade or busness. Certain of these factors, such asincorporation of the goonsor’ s name and logo in the
offica logo for the event and in printed materias rdated to the event, were commonly acoepted
fundraisng practices that had been gpproved by the IRSin prior rulings. Other factors were generdly
percaived as overly broad, such as whether the public could reasonably be expected to purchase the
soonsor’ sgoods and savices: Fndly, some factors, such asthe existence of acontract covering the
sponsorship adtivity and the exdusive nature of the gponsorship arangement, seemed to have no
bearing a dl onthe UBIT issue

From a guidance gandpoint, the proposed audit guiddines were Smply unworkable Virtudly dl
sponsorship arrangements had one or more of the factors “tending to indicate’ an unrelated trade or
business, and the proposed guiddines provided no guidance as to whether some factors were more
important then others, or whether some particular combination was required for afinding thet the
arrangement would be subject to UBIT. Overdl, the proposad audit guiddines gppeared to suggest
that many forms of donor acknowledgment previoudy condoned by the IRS might be & risk of
producing UBIT. The proposad guiddines were widdy criticized in hundreds of comments aswell as
in testimony a severd days of public hearings

D. 1993 Proposad Regulations

In 1993, the IRS again sought to provide guidance regarding corporate sponsorship payments -- this
timein the form of proposed regulations The IRSwas aided in this effort by what it found to bea
source of workable precedent -- the rules of the Federd Communications Commission prohibiting
advertisng and regulating donor acknowledgments of public broadcagters. The FCC rules contained
dear, bright-line gandards for the provison of donor recognition without crassing the line to advertising,
reflecting the FCC' s effort to baance public broadcagters nead to raise additiond funding with a
Congressiond prohibition againg advertisng and amandate to maintain the sector’ s noncommercid
character. In the preamble to the 1993 proposad regulations, the IRS Stated thet they were designed,
to the extent possble, to pardld the Satutory and regulaory framework of the FCC rulesthen in effect.

1. Application
The 1993 proposed regulations gpplied to dmog dl sponsorship payments recaived by exempt

organizaions, with just afew important exceptions. They did not goply to a gponsorship arrangement
thet is part of qudified convention and trade show activity, which is generdly exempt from UBIT



pursuant to Section 513(d) and Treas. Reg. §1.513-3, nor did they apply to sponsorship paymentsin
the form of dividends, interest and roydties that may be exempt from UBIT under Section 512(b).
Fndly, they did not goply to periodicd advertisng, the income from which remains subject to UBIT
under the principles of Treas. Reg. §1.512(3)-1(f) 2

2. Definitions of Advertisng and Acknowledgments

The 1993 proposed regulaions contained definitions of “advertiang” and “ acknowledgment.” They
defined “ advertisng” as

any message or other programming materid which is broadcagt or otherwise
tranamitted, published, displayed or didributed in exchange for any remuneraion, and
which promotes or markets any company, sarvice, fadility or product2

For example, the definition induded messages that contain quditative or comparative language, price
information or ather indications of savings or vaue assodiated with a product or sarvice, acdl to action,
an endorsement, or an inducement to buy, sdll, rent or lease the gponsor’ s product. The 1993
proposad regulations a o treated as advertisng any sponsorship payment thet was contingent on
broadcadt ratings or the attendance a a sponsored event. They provided, however, thet the digtribution
of agponsor’s product at a gponsored event, whether for free or for remuneration, would not be
congdered an inducement to buy the sponsor’s product.

The 1993 proposed regulaions defined “ acknowledgments’ as* mere recognition of sponsorship
payments,” induding (1) sponsor logos and dogans thet do nat contain comparaive or quditative
descriptions of the ponsor’ s products, services, fadilities or company; (2) ponsor locations and
telegphone numbers; (3) vaue-neutra destriptions, induding digplays or visud depictions, of agponsor's
product-line or services; and (4) sponsor brand or trade names and product or service listings?

The 1993 proposad regulations provided, by way of examples, that the following activitieswould be
congdered acknowledgments rather than advertisng: digplay of the sponsor’ sname and logo on
promationd fliers, newspgper advertisements, banners, Sgns, podters, brochures and public service
announcements about the gponsored evert, aswel as on team uniforms, the playing fidd and
sooreboard; indusion of the gponsor’ s name in the event title; digplay of the sponsor’ s produict (i.e.,
luxury automobile) at the sponsored event; and use of the gpoonsor’ s product (refreshments) by
participants a a ponsored event.

3. Expense Allocation Rue

4 1993 Prop. Treas. Reg.  1.513-4(a).
2 1993 Prop. Treas. Reg.  1.513-4(a).
8 1993 Prop. Tress. Reg.  1.513-4(h).
7

1993 Prop. Trees. Reg.  1.513-4(c)(1).
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The 1993 propasad regulaions held that the expense dlocation rulesin the current regulaions governing
the exploitation of exempt activities are applicable in the corporate sponsorship context? Under Trees
Reg. 81.512(a)-1(d)(2), an exempt organization engaging in an unrelated business activity through the
explaitation of an exempt function of the kind carried on by taxable entities may offset the unrdated
businessincome from the exploited activity by expenses associaed with the exempt function activity. I
thistest is met, the exempt function expenses of a gponsored activity may be dlocated agang the
income from any deamed advertisng, and there would be UBIT lighility only to the extent thet the
combined revenues from the sponsored activity exceed the combined expenses: This expense
dlocation rule was changed to aless parmissive rule in the 2000 proposed regulaions.

4. Tanting Rule

The 1993 proposed regulaions took aredrictive postion on the trestment of mixed purpose payments
-- apodtion specificaly reversed in Section 513(j). The proposad regulations provided thet if any
portion of agponsorship payment was for an advertising component, the entire payment would be
treated as advertisng.? This so-called “tainting rule” wasillusrated by an exampleinvaving a
symphony orchestrathat performs a series of concarts and digributes a program guide a each concert.
The example provided that if any portion of the program guide promoted the oonsor’ s products or
savices al amounts received from the sponsor with repect to that concert would be tregted as
advertigng, even if other itemsin the program guide would be trested as acknowledgments

E  Seion513()

Section 513(i) generdly codifies the postions taken by the IRS in the 1993 proposed regulaions,
except with respect to the tainting rule® Rather than smply incorporating the definitions for
“acknowledgments’ and “advertisng” contained in the proposed regulations, however, the Act cregtes
anew definition for a“ qudified gponsorship payment” which isexpresdy exduded from UBIT. It dso
diminates the so-cdlled tainting rule in favor of an dlocation rule for mixed-purpose payments

1. Qudlified Sponsorship Payment

Section 513(j) defines a*“ qudified sponsorship payment” as a payment from which the donor does not
expect any subgtantid return benefit ather then the use or acknowledgment of the sponsor’ s name, logo,
or product line in connection with the organization’s ectivities. 1t does not indude apayment for which
the sponsor is entitled to advertigng, such as messages that contain quiditative or comparaive language,
price information, an endorsement, or an inducement to buy, sdl, or use the donor’ s products or
svices. Thisdefinition isquite dosdy reaed to the definitions of “acknowledgments’ and

oo

1993 Prop. Tress. Reg.  1.512(a)-1(e).
1993 Prop. Trees. Reg.  1.513-4(c)(2).

It isinteregting to note that the Joint Committee on Taxation' s revenue estimate for Section 513(i)
wasliged Smply as*“negligible” on the ground thet the provison generdly codified current law as
reflected in the 1993 proposad regulations.

|I—‘ [{e}
o
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“advetiang” in the 1993 propased regulaions. In addition, the legidative higory makesit deer that a
qudified sponsorship payment may indude a goonsorship payment for an unrdated activity.

2. Contingent Payments

Saction 513(i) codifies the pogtion in the 1993 proposed regulations on contingent payments by holding
thet a quaified sponsorship payment does not indude an amount which is contingent on the leve of
atendance a an event, broadcast ratings, or other indicators of public exposure to an event.

3. Periodicd Advetisng or Acknowledgments

Section 51.3(1), like the 1993 proposad regulations, does nat gpply to payments entitling the payor to
advertisng in an organization's regularly scheduled periodicas The legidaive higory indicates thet this
exdudon dso gopliesto payments entitling adonor to an acknowledgment in aregularly scheduled
periodicd, and providesthet the UBIT trestment for such paymentsis governed by current law. In this
regard, the legidative higory dites various regulations, revenue rulings, private letter rulings, and the
Supreme Court’sdedgisionin United States v. American College of Physicians! as sources of
guidance with repect to the UBIT trestment of advertisng and acknowledgmentsin periodicas
Section 51.3(i) does apply, however, to acknowledgments (but not advertisng) in a program or
brochure that is rdlated to, and primarily digtributed in connection with, a specific event.

4, Mixed Purpose Payments

Section 513(1) rgectsthe “tainting rul€’ contained in the 1993 proposed regulaions and subditutes
ingead an dlocation rule which provides that amixed purpose payment must be dlocated among its
various components on afar market vaue bags, and each component andyzed ssparaely to determine
its proper tax trestment. For example, the legidative higtory providesthat if a gponsorship payment
entitles adonor to both product advertisng (such as an advertigng page in an event brochure) and the
use or acknowledgment of the ponsor’ s name in connection with the event, the fair market vaue of the
advertigng component may be subject to UBIT (assuming it would mest thenormd UBIT criteria) and
the remainder of the payment may condtitute a qudified sponsorship payment.

Thelegidative higtory of Section 513(1) makesit dear that the dlocation requirement isnat limited to
mixed taxable and nontaxable payments but dso indudes mixed purpose payments which indude
entirdy nontaxable components. Thiswould indude, for example, a gponsorship arangement inwhich
the donor was entitled to (1) receive a permitted acknowledgment in the name of the event and inthe
event program, (2) license the name and logo of the exempt organization for usein its own advertisng or
promoationd activities and (3) recaive an acknowledgment of its ponsorship payment in any artides
about the event that may gppear in the organization’sregular periodicds. Under current law, none of
these components would be taxable; the first would be congdered a qudified sponsorship paymert, the

= 475 U.S. 834 (1986) (halding that profits from advertisements gppearing in an exempt
organizetion smedicd journd condtitute unrdated business taxable income).

-7-



sscond would condtitute aroyaty, and the third would be an acknowledgment (not advertisng) ina
periodicd.

Thelegidative higory of Section 513(i) encourages the IRS to issue regulations minimizing the burden
on exempt organizations assodated with this alocation requirement, deting thet

[i]n the interest of adminigtrative convenience, the Treasury Department is encouraged
to permit tax-exempt entities to provide combined reporting of payments that are both
queified ponsorship payments and nontaxable payments made in exchange for donor
acknowledgmentsin aperiodicd or in connection with aqudified convention or trade
show. In addition, to the extent tax-exempt organizations are required to dlocate
portions of payments, the Treasury Department is encouraged to minimize the reporting
burden associaied with any such dlocaions.

F. 2000 Proposad Regulaions

Since Section 51.3(i) reflected a codification of mogt of the principles sat forth in the 1993 proposed
regulations it is not surprisng that the 2000 proposed regulations are generdly consgtent with the
ealier varson. There are some important changes, however, aswdl the addition of new provisonsto
implement the dlocation rule which, by virtue of Section 513(i), replaces the tainting rule contained in
the 1993 proposed regulaions. Interestingly, the preamble to the 2000 proposed regulations dso
requests comments on two relaed issues not directly addressed in the proposed regulations: whether
providing alink to aponsor’ swebgte is advertisng within the meaning of Section 513(1)(2)(A) ad
whether an exempt organization’s webgte should be tregted as a periodicd.

1 Qudified Sponsorship Payment
The 2000 proposed regulaions define a* qudified sponsorship payment” asfollows:

[f]he term quidified ponsorship payment means any payment of money, trandfer of
property, or performance of sarvices by any person engaged in atrade or busness with
repect to which thereis no arrangement or expectation that the person will receive any
subdantia return bendfit. In determining whether apayment isaqudified sponsorship
payment, it isirrdevant whether the gponsored adtivity isrdated or unrdaed to the
recipient’s exempt purposes. Itisdso irrdevant whether the sponsored adtivity is
temporary or permanent.12

Obsavation: Thelatter providon is paticulaly hepful to daify thet aqudified gponsorship payment
need not rdate to a particular event, but may indude gponsorship of an organization’s ongoing
operations.

2. What |an't a Subgantid Return Bendfit

L2 2000 Prop. Trees Reg.  1.513-4(c)(1).

-8-



Section 513(i) provides that where there is asubgtantia return benefit, the exempt organization is
required to dlocate a portion of the gponsorship payment to that benefit and treet it as a separate
transaction for tax purposes. The 2000 proposed regulations provide that a“ subgtantid return benefit”
does nat indude

use or acknowledgment of the oonsor’ s name or logo or product lines, aslong asuse
isnot quaitative or comparative in nature (logos or dogans thet are an established part
of the sponsor’ sidentity are not conddered qudlitative or comparetive);

alig of the sponsor’ slocation, telegphone number or Internet address,

avaue neutrd description, induding diplay or visud depiction, of the sponsor’'s
product lines or sarvices,

sponsor brand or trade names and product ligings, and

digplay or didribution of the sponsor’ s product, whether for free or for acharge, at a
sponsored activity. X2

Thesefactors essantidly derived from the 1993 proposed regulaions.

In addition, the 2000 proposad regulations provide that the following benefits are disregarded dtogether
and therefore are not congdered “subgtantid return benfits':

Obsarvation:

goods, sarvices or other benefits which have an aggregate fair market vaue of the lesser
of nat more than 2% of the amount of the payment or $74 (adjusted for inflation); and

low-cog, token items bearing the organization’ s name or logo, such as bookmarks,
cdendars, tee-shirts, key chains and mugs®?

In determining what is a“ disregarded benfit,” the 2000 proposed regulaions rely on

the Section 170 standard gpplicable to charitable contributions (i.e,, abenefit vaued a the lesser of 2%
of the contribution or $74; certain token items having aminimd cog, etc)). Thiswas not mandeted by
Section 513(1) or suggested in the legidative higtory of that provison, and anumber of comments on the
proposed regulations have questioned whether that dandard is ppropriate, given the fact thet Section
513(i) is gpplicable to transactions ariging in abusiness context. Some comments suggested thet
congderation be given to providing a safe harbor for return bendfits that have an insubstantid vaue (i.e,
15% or less) of the ponsorship payment.

3. What I1sa Subgantid Return Bendfit

|I—‘
w

|H
NN

2000 Prop. Trees. Reg.  1.513-4(c)(2)(iii).
2000 Prop. Tress. Reg.  1.513-4(c)(2)(ii).
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The 2000 propased regulations provide, of course, that advertising is a substantial return benefit2 The
definition of advertigng isamaost unchanged from the 1993 proposed regulaions, and indudes

[m] essages containing quditative or comperdive language, price informetion or other
indications of savings or vaue, an endorsement, or an inducement to purchase, sl or
use any company, savice, fadility or product 28

The proposad regulaions provide that a Sngle message containing both advertisng and an
acknowledgment will be treated as advertisng.

The 2000 proposad regulations d o provide that an “exdudve provider arangement” (i.e, an
arrangement whereby agoonsor becomes an exdusive provider of aparticular product or sarvice) isa
subgantid return benefit (athough the proposad regulaions do not characterize the tax trestment of thet
benefit) 12 The most common of these exdusive provider arangements are the soft drink “pouring

rights’ arangements on many college campuses

Obsarvation:  Thetregtment of an exdusive provider arangement as asubdantid return benefit isone
of the most controversd agpects of the 2000 proposad regulations. Although the proposad regulations
do not attempt to characterize such arrangements as taxable or nontaxable, thar carve-out from the
oefinition of aqudified gponsorship payment was viewed by some as an indication that the IRS intends
to chdlenge the characterization of such payments as tax-exempt. However, in arecent fidd
memorandum to Director, EO Examinaions from Tom Miller, Acting Director, EO Rulings &
Agreements the IRS digpdled any naotion that exdusive provider agreements are automaticaly subject
to UBIT. (A copy of thefidd memorandum is atached.) The fidd memorandum dates explidatly thet
“this assumption isincorrect,” and that “there are various ways an exdusive provider arrangement may
not giveriseto UBIT.” It suggeststhat the proper focus of the andysis should be on the nature of the
arangement, induding whether it involves the provison of subgtantia services by the exempt
organization such as promationa and marketing activities on behdf of the provider (which may be
taxable) The memorandum aso notes that Some exdusive provider agreaments may involve nontaxable
rents, royaties or product discounts. The memorandum does not address the subject of dlocation inthe
cae of exdusive provider arangements which involve some component of advertisng or promation as
pat of the overdl arangement. For example, assume that an exdusive provider arangement with a
soft drink provider indudes providon for advertisng in programs of ahletic events or in sadium sgnage
Logicdly the dlocation princples reflected in the propasad regulaions would be goplicable by andogy,
and the IRS would repect reasonable dlocations of congderation among various taxable and
nontaxable components (see discusson bdow). Inthisregard, it isimportant for exempt organizations
to identify, vaue and treet as unrdaed business income any such components of the exdusive provider
arangemant, in order to minimize any argument that these componentstaint the overdl arangement.

|I—‘
[6]

2000 Prop. Tress. Reg.  1.513-4(c)(2)(i).
2000 Prop. Treas. Reg.  1.513-4(c)(2)(iv).
2000 Prop. Tress. Reg.  1.513-4(c)(2)(v).

|I—‘
[e)]
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4, Allocation of Taxable and Nontaxable Mixed Purpose Payments

Condgent with Congressond rgection of the “tainting rule’ in Section 51.3(i), the 2000 proposed
regulaions require that amixed-purpose payment be dlocated into its separate components based on
far market vaue Sandards and that each component be examined separately to determine its
gopropriate tax trestment.22 Accordingly, the consideration for an arangement which indudes both an
advertisng component and a sponsorship component must be dlocated between these components on
afar market vdue basis, and the condderation for the advertising component must be treeted asincome
from an unrdated busness, while the consderation from the gponsorship payment may be trested asa
gudlified sponsorship payment. The proposed regulationsindude an “anti-abuse’ provision which
providesthet if an exempt organization falls to make a*“reasonable and good faith” vauation, the IRS
may substitute its own determingtion. 22

Obsarvation:  1n some cases, the required dlocation will nat be burdensome as the vaue of the
advertisng bendfit can be cdculated by reference to the amount charged to other partiesfor such
advertiang bendfits (such asthe cost charged to other parties for advertisng in the event brochure). In
other casss where thereis no directly comparable transaction, it will be more difficult to determine the
far market vaue of an advertisng benefit. Depite the vauation difficulties, however, exempt
organizations are dearly better off with the location rules contained in Section 513(i) then with the
tainting rule contained in the 1993 proposed regulations. The dlocation rulein Section 513(1) isdso
consistent with the principles of Rev. Rul. 67-24622 which haslong required exempt organizations to
meke dlocationsin the context of cartain types of mixed taxable and nontaxable payments

5. Allocation of Nontaxable Mixed Purpose Payments

The above-described dlocation ruleis not limited to mixed purpose payments which indude ataxable
component; it dso indudes mixed purpose payments which indude exdusively nontaxable components
For example, the rule would reguire an exempt organization to dlocate condderaion for an
arangement involving both a qudified sponsorship payment and a payment for the use of the exempt
organization’s name and logo by the sponsor in its own advertisements (Such as the arangement
described in Rev. Rul. 77-367, cited above).

Observetion: as currently drafted, the “ subgtantia return benefit” standard in the 2000 proposed
regulations, coupled with the dlocation rule, require organizations to alocate consderaion to, and tregt
as Sparate transactions, components of agponsorship payment thet may (i) have no vaue gpart from
the gponsorship arrangement, (i) represent aminor part of the arrangemeat, (jii) be extremdy difficult to
vaue and (iv) be nontaxable in any event. This reguirement may impose subgantid adminidretive
burdens on exempt organizations. Comments on the 2000 proposed regulations urged the IRS to
devdop asmpler and less burdensome gpproach, which might indude some or dl of the fallowing:

|I—‘
[oe]

2000 Prop. Tress. Reg.  1.513-4(d)(1).
2000 Prop. Tress. Reg.  1.513-4(d)(2).
1967-2 C.B. 104.

|I—‘
©
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disregarding cartain return benefits thet are merdy incidentd to a gponsorship arangement (such asthe
acknowledgment of a ponsorship arrangement in an exempt organizetion's publicity about the evertt),
cregting asafe harbor for return benefits thet are insubdtantid (i.e. 15% or less of the sponsorship
payment), and permitting exempt organizations to meke areasonable dlocation of the vaue of any
return benefits that have a subgtantia vaue (i.e., more than 15% of the sponsorship payment).

6. Expense Allocation Rule

The 2000 proposed regulations changed an example in Prop. Trees. Reg. 81.512(9)-1(€) to darify
expense dlocation rules when an exempt organization hasincome and expenses in connection with an
unrdaed business attivity that exploited an exempt activity. Under the 1993 proposed reguldions, an
exempt organization was permitted to gpply excess expenses directly connected with the exploited
exempt activity to offset income from the unrdated business attivity. The new exampleinvalvesthe sde
of advertisng in amuseum’s exhibition catalog and makes dear that only expenses directly connected
with publishing the catalog are permitted to offset the net unrdated businessincome from the sdle of
advertisng. Expenses from the exempt adtivity of the exhibition itsdf, which isthe subject of the
caaog, are not directly connected with the advertising activity, and therefore those expenses are not
dlowed to offset the unrdlated business taxable income 2

7. Tregtment of Qudified Sponsorship Payments for 990 Reporting

The 2000 proposed regulations provided helpful darification concerning the reporting of corporate
sponsorship payments on IRS Form 990 and the trestment of such payments for purposes of the public
support tests under Sections 509(8)(1) and (2). Under the proposed regulations, qudified sponsorship
payments are reported as contributions, and are trested as such for purposes of the public support test.

In addition, the proposad regulaions make it dear thet this trestment is not determinative of whether
the corporate Sponsor’'s payment is properly deductible under Section 162 or Section 1702

[

2000 Prop. Tress. Reg.  1.512-1(e)(Example 2).
2000 Prop. Trees. Reg.  1.513-4(¢)(3).

|l\)
N
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8. Comments Rdaing to Link as Advertisng

As noted, the preamble to the 2000 proposed regulations asked for comments on the question of
whether the provison of alink to a corporate ponsor’ s Internet Ste as part of a sponsorship
arangement isapamissble form of acknowledgment. The IRS recaived many comments on this
subject, uniformly expressng the view thet the provison of alink should be a permissible form of
acknowledgment. In this regard, comments pointed out thet alink is devoid of content, does not
promote or market anything, and does not disturb or digtract aviewer who has no interest in the
sponsor, Snceit can only be activated by the viewer hersdf. Accordingly, they recommended thet the
find regulations provide explicitly thet the provison of alink to aponsor’ sInternet Steisnot
advertigng but indeed a permissible form of acknowledgment.

9. Comments Rdaing to Internet as Periodicd

Prop. Reg. 1.513-4(b) providesthat the provisons of Section 51.3(i) do not gpply to income derived
from the sdle of advertigng or acknowledgmentsin exempt organization periodicals  The preambleto
the proposed regulations requests comments regarding whether an exempt organization's Internet Ste
should be trested as a periodicd for thispurpose. In generd, comments expressed the view that the
IRS should not treet Internet Stes of exempt organizations as periodicds on awholesde bads and
should ingead condder how a particular Stefunctions: Where the Ste contains an orHine verson of a
periodicd, it may be gopropriate to treat that portion of the Ste asaperiodicd. Otherwise, comments
suggested that an Internet Ste should not be trested as a periodicd Smply because it has text thet
changesfromtimeto time.

G.  CaseSudy

A loca symphony orchedtra entersinto a corporate gponsorship arrangement with a corporation for the
goonsorship of thefdl series of concerts: Under the terms of the arrangement, the sponsor recaives the
falowming:

the right to be acknowledged (in nonqudlitative terms) as the gponsor in dl publicity about
the series, induding publicity in any paid mediaadvertigng taken out by the symphony as
well asinitsregular newdettersto supporters and on its webgte, with the latter induding a
link to the main page of the corporate gponsor’ swebgte;

the right to have free samples of its products distributed at the series;

the right to one page in the symphony orchedtra s program for the series,

the right to use the symphony orchedral s name and logo in advertising taken out by the
corporate Soonsor to promote the event; and

the right to indude the symphony orchestral s name and logo on the corporate Soonsor’'s
webgte, induding alink to the symphony orchestrd swebgte.
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Quedions
@
2

3

4

)

|s the corporate gponsor’s payment aqudified sponsorship payment?

Are any components that are not part of aqudified sponsorship payment
trested as unrdated busnessincome?

Are any components that are not part of a qudified sponsorship payment
nontaxable on some other basis?

How should the symphony orchestra sructure this arangement to minimize
any tax issues?

How should the symphony orchestrareport this arangement on its IRS Form 9907
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