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European Court of Justice Confirms Presumption of Parent Company Liability
for Subsidiaries’ Antitrust Violations in Akzo

September 11, 2009

The European Court of Justice (ECJ) confirmed September 9, 2009, in Akzo Nobel and Others v.
Commission (Case C-97/08 P), that parent companies are presumed to be liable for cartel violations
committed by their wholly owned subsidiaries.

The case relates to the European Commission’s 2004 decision imposing a fine of €20.99 million (at that
time, $26.24 million) on Akzo Nobel N.V. (Akzo Nobel), jointly and severally with four of its
subsidiaries, for participating in a global vitamins (choline chloride) cartel. Akzo Nobel appealed the
Commission’s decision to the Court of First Instance (CFI). In its appeal, Akzo argued that the
Commission failed to demonstrate that Akzo Nobel itself was involved in the cartel or that it exercised
decisive influence over the commercial policy of its subsidiaries. The CFI rejected the appeal, finding
that EU competition law looks at economic rather than legal entities. The CFI held that it was for Akzo
Nobel to prove that the subsidiaries did not form part of the same “single economic entity” as Akzo
Nobel. The ECJ upheld the CFI’s decision in its entirety.

In its ruling, the ECJ confirmed that EU competition law presumptively disregards the corporate form
when attributing liability. This is particularly significant because it confirms that the maximum exposure
to fines that companies face for their subsidiaries’ antitrust violations is likely to be determined by the
worldwide revenues of the entire corporate group, not just the specific subsidiaries involved. The ECJ
did not give any specific guidance on the circumstances under which a company would actually be able
to demonstrate that a parent and its wholly owned subsidiary did not form part of a single economic
entity. However, based on the ECJ’s, the CFI’s and the Commission’s past practice in applying the
single economic entity doctrine, it is likely that very few companies will be successful in rebutting
liability.
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