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FTC Raises Hart-Scott-Rodino Thresholds and Increases the Penalties for Violations 

January 14, 2009 

The Federal Trade Commission (FTC) has announced that it will raise the Hart-Scott-Rodino Act (HSR 
Act) jurisdictional and filing fee thresholds. The new thresholds are expected to become effective 
February 12, 2009. The new rules include an increase in the size-of-transaction test from greater than 
$63.1 million to greater than $65.2 million, meaning that under the new threshold, acquisitions valued 
for HSR Act purposes at $65.2 million or less will not require preclosing filing and approval. The FTC 
has also announced that, starting on February 8, 2009, the penalties for HSR violations will increase 
from $11,000 a day to $16,000 a day.  

New Jurisdictional Thresholds 

As a general rule, the HSR Act requires both acquiring and acquired persons to file notifications if the 
following postadjustment jurisdictional thresholds are met: 

1. One person has net sales or total assets of at least $130.3 million; 

2. The other person has net sales or total assets of at least $13 million; and 

3. As a result of the transaction, the acquiring person will hold an aggregate amount of 
stock and assets of the acquired person valued at more than $65.2 million;  

 -or- 

4. As a result of the transaction, the acquiring person will hold an aggregate amount of 
stock and assets of the acquired person valued at more than $260.7 million, regardless of 
the sales or assets of the acquiring and acquired persons. 

Conditions 1 and 2 are generally referred to as the “size-of-person” test, while conditions 3 and 4 are 
commonly described as the “size-of-transaction” test. Any transaction closing as of February 12, 2009 
will be subject to the revised thresholds. 

The HSR Act rules relating to acquisitions of partnership interests and membership interests in a 
limited liability company (LLC) remain the same. Only acquisitions of economic control in an LLC or 
partnership may be reportable. “Control” is defined as having a right to 50% or more of the profits of a 
partnership or LLC or 50% or more of the assets upon the dissolution of such entity. 
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New Filing Fee Thresholds 

Filing fees are also determined by a threshold test relating to the size of the transaction; while the 
thresholds have been adjusted, the fees themselves have not changed: 

Valuation of Transaction Filing Fee 
$65.2 million or greater, but less than 
$130.3 million 

$45,000 

$130.3 million or greater, but less than 
$651.7 million 

$125,000 

$651.7 million and greater $280,000 
 

The figures above represent the new “as adjusted” threshold figures. The table below illustrates the 
changes. 

Current Threshold  
(in millions) 

“As Adjusted” 
Threshold 

(in millions) 
$12.6 $13.0 
$63.1 $65.2 

$126.2 $130.3 
$252.3 $260.7 
$630.8 $651.7 

 
These changes are being implemented pursuant to the 2000 amendments to Section 7A of the Clayton 
Act. Section 7A(a)(2) requires the FTC to revise the jurisdictional thresholds annually, based on the 
change in gross national product, in accordance with Section 8(a)(5). The revised thresholds will apply 
to all transactions that close on or after the effective date. 

New Penalties for Violations 

The FTC is required to consider adjusting for inflation the penalties for statutes under its jurisdiction, 
including the HSR Act, every four years. Under Section 7A(g)(1) of the Clayton Act, violations of the 
HSR Act are subject to fines for each day that the violation continues. On February 8, 2009, these 
penalties will increase from $11,000 to $16,000 per day. Penalties can be imposed for any HSR Act 
violation, ranging from failure to file to failure to submit Item 4(c) documents (documents prepared in 
connection with the proposed transaction that address any aspect of competition, sales growth, or entry 
into new product or geographic markets, if seen by an officer or director). Recently, for example, the 
FTC fined ESL Partner, L.P. and ZAM Holdings, L.P. $800,000 because they failed to make an HSR 
Act filing before acquiring additional stock in a company in which they were already invested. This 
increase in fines highlights the financial risk of ignoring HSR Act obligations.  
 
If you would like further information regarding the issues raised in this Morgan Lewis LawFlash, 
please contact any of the following Morgan Lewis attorneys: 

New York   
Harry T. Robins 212.309.6728 hrobins@morganlewis.com  
Sarah Sandok Rabinovici 212.309.7101 srabinovici@morganlewis.com 

mailto:hrobins@morganlewis.com
mailto:srabinovici@morganlewis.com
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Washington, D.C.   
Willard K. Tom 202.739.5389 wtom@morganlewis.com  
Alexis J. Gilman 202.739.5128 agilman@morganlewis.com  

 
About Morgan, Lewis & Bockius LLP  
Morgan Lewis is an international law firm with more than 1,500 lawyers in 22 offices located in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, 
please visit us online at www.morganlewis.com. 
 

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.  

Please note that the prior results discussed in the material do not guarantee similar outcomes.  
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