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U.S. Antitrust Agencies Finalize Updates to Horizontal Merger Guidelines

August 26, 2010

On August 19, the Antitrust Division of the Department of Justice and the Federal Trade Commission 
(together, the agencies) issued new Horizontal Merger Guidelines (the Guidelines) to explain and clarify 
their current enforcement philosophy.

The new Guidelines much more closely reflect actual agency policy, which has evolved substantially 
since the agencies issued the last version of the Guidelines in 1992. They reflect the continuing 
evolution away from an emphasis on market shares and concentration to an examination of the likely 
competitive effects of a transaction. As we explained in our April 26 LawFlash,1 issued shortly after the 
agencies issued the new Guidelines in draft form, the new Guidelines set out the variety of analytic 
methodologies that the agencies employ, and explain how they will analyze competitive effects.

The final Guidelines changed little from the April draft. Three of these changes highlight the agencies’
emphasis on fact-specific analysis. The first sets out a flexible approach to the core test for market 
definition. Instead of including in the relevant market any product that a consumer would purchase in 
response to a 10% increase in the price of the merging parties’ products, the Guidelines now state that 
the size of the hypothetical price increase should be determined by the facts of the particular market. 

The second change makes it clear that the prospective small-scale entry of a new competitor could be 
sufficient to prevent a supra-competitive price increase. The final change clarifies the analytic 
framework the agencies use to examine unilateral effects—that is, the potential for a price increase when 
merging companies sell similar products—and how the agencies consider whether the merged firm 
could benefit by raising the price of one company’s product because the other company’s product would 
capture most of the lost sales. The Guidelines now state that “[i]f the value of diverted sales is 
proportionately small, significant unilateral price effects are unlikely.”

The new Guidelines have already generated some controversy. Although Commissioner J. Thomas 
Rosch voted to adopt the Guidelines, he also issued a statement criticizing the Guidelines and calling 
them “flawed” because they suffer from “overemphasis on economic formulae and models based on 
price theory.” He went on to condemn the Guidelines for failing to offer a “clear framework for 

                                                
1 See Morgan Lewis’s April 26, 2010 LawFlash, “U.S. Antitrust Agencies Propose Updates to Horizontal Merger 

Guidelines,” available at http://www.morganlewis.com/pubs/ATR_HorizontalMergerGuidelines_LF_26apr10.pdf.

http://www.morganlewis.com/pubs/ATR_HorizontalMergerGuidelines_LF_26apr10.pdf
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analyzing non-price consideration[s]” such as how a transaction affects “quality, service, innovation, 
and product variety.” Rosch contends that this leaves the “misimpression that non-price factors are far 
less significant than price factors to the Commission.” Rosch nonetheless voted to issue the Guidelines 
because he views them as an improvement over their predecessor.

The new Guidelines accurately reflect the agencies’ current enforcement philosophies. Practitioners and 
clients should expect each case to turn on its own unique facts and on an analytic framework built on 
those facts. Market definition, market shares, and concentration, while still important, will only be the 
starting point of an analysis that will try to determine the likely competitive effects of a transaction.

The Guidelines can be found at http://www.justice.gov/atr/public/guidelines/hmg-2010.html.
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