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Advocate General Denies Legal Privilege for In-House Lawyers

May 11, 2010

On April 29, German Advocate General Juliane Kokott at the Court of Justice of the European Union
(Court of Justice) handed down her opinion in Akzo v. European Commission (Case C-550/07 P). The 
opinion argues that the communications by in-house lawyers are not protected by the legal professional 
privilege (LPP) in European Union (EU) antitrust proceedings. The Advocate General’s opinion will be 
considered by the Court of Justice when it decides the Akzo case. If history is a guide, the Court of 
Justice is highly likely to adopt the Advocate General’s position.

The Akzo case raised expectations of a change in the EU’s stance on application of the LPP to 
communications by in-house counsel. But the Advocate General stuck to the traditional position of the 
EU: the LPP only covers communications between EU-qualified external counsel and their clients in the 
context of the clients’ defense.

At issue was an email exchange between the general manager of Akzo’s subsidiary, Akcros Chemicals, 
and Akzo’s in-house lawyer. The email exchange was seized by the European Commission in a dawn
raid. Akzo claimed that the email exchange was protected by the LPP because its in-house counsel was a 
member of the Netherlands bar. The Court of First Instance (now the General Court) held that the email 
exchange was not protected from disclosure by the LPP, and Akzo appealed to the Court of Justice.

According to the Advocate General, the LPP should not apply to in-house counsel because those counsel 
lack the independence from their client (i.e., their employer) that outside counsel have in relation to their 
clients. Even if an in-house counsel is subject to ethical obligations through bar membership, the 
Advocate General argued, that is not sufficient to guarantee independent thought and action. 
Accordingly, she stated that an “in-house lawyer is less able to deal effectively with any conflicts of 
interest between his professional obligations and the aims and wishes of this client than an external 
lawyer.” In fact, she suggested that a company’s internal legal department could be used as a “place for 
storing illegal documents such as cartels agreements and records of meetings between the parties to 
those cartels and of the modus operandi of a cartel.”

The Advocate General’s opinion, if adopted, will leave in place the current system, in which application 
of LPP protections varies depending on which sovereign’s law applies. As noted above, the EU 
currently refuses to recognize LPP protections for in-house lawyers. Some member states, however, do 
protect such communications. Others do not. This creates substantial practical problems for companies 
engaged in business in the EU, making application of the LPP subject to the vagaries of which entity is 
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charged with investigating an antitrust violation. While the Advocate General conceded that the 
difference in rules is “an entirely understandable concern,” she argued that “neither the principle of 
legal certainty, nor the rights of defence require that EU law and national law should apply the same 
standards.” According to Kokott, this is a problem of harmonization for the EU legislature to resolve, 
not the Court of Justice; so far the EU legislature has not taken the opportunity to do so.

If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact any of the following Morgan Lewis attorneys:
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Izzet Sinan +32 (0)2 507 7522 isinan@morganlewis.com
Jonathan Uphoff +32 (0)2 507 7543 juphoff@morganlewis.com
Alexandra Amaro +32 (0)2 507 7546 aamaro@morganlewis.com

Frankfurt
Jürgen Beninca +4969 7140 0719 jbeninca@morganlewis.com
Eva Rayle +4969 7140 0759 erayle@morganlewis.com

Paris
Jean Leygonie +33 (0)1 53 30 44 10 jleygonie@morganlewis.com
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With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—more than 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, 
please visit us online at www.morganlewis.com.
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