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In the first Supreme Court victory for an antitrust plaintiff in nearly 20 years, the Court on Monday
unanimously held that NFL teams should not be considered a “single entity” for the purposes of
applying Section 1 of the Sherman Act to their licensing activities. Specifically, the Court held in
American Needle v. National Football League that antitrust prohibitions on “contracts, combinations and
conspiracies in restraint of trade” will apply if “an agreement joins together independent centers of
decisionmaking. If it does, the entities are capable of conspiring under Section 1, and the court must
decide whether the restraint of trade is an unreasonable and therefore illegal one.” The American Needle
decision clarifies in some respects what joint venture activity will be subject to potential challenge under
Section 1 of the Sherman Act, but it also raises questions about how its standard for identifying “joint
conduct” subject to Section 1 will be reconciled with existing precedent.

The American Needle case involves a challenge by a hat manufacturer—American Needle—to a license
agreement between Reebok and National Football League Properties (NFLP) providing Reebok
exclusive rights to manufacture and sell headware bearing the logos or other intellectual property of any
NFL team. The NFL teams formed the NFLP “to develop license, and market” their respective logos and
other intellectual property, activities that had previously been undertaken by the NFL teams themselves.

American Needle, which had previously owned a nonexclusive license to use NFL team logos on its
headware, challenged the NFLP’s exclusive license agreement with Reebok, claiming that the license
was the result of “agreements between the NFL, its teams, NFLP and Reebok™ that, inter alia, violated
Section 1 of the Sherman Act. In response, the NFL argued that the NFL and its member teams are “a
single entity with respect to the conduct challenged” and incapable of conspiring within the meaning of
Section 1. The district court accepted the NFL’s argument and dismissed the case. The Seventh Circuit
Court of Appeals affirmed, and American Needle sought review by the Supreme Court.

The Supreme Court reversed the Seventh’s Circuit’s affirmation in an unanimous decision, holding that
the determination of whether conduct is “joint”—and thus subject to Section 1 of the Sherman Act—
requires “a functional consideration of how the parties involved in the alleged anticompetitive conduct
actually operate.” Thus, the licensing agreement with Reebok was not insulated from antitrust challenge
just because NFL teams had formed an integrated organization—the NFLP—through which their
intellectual property rights were licensed. The key question posed by the antitrust laws, according to the
Court, is whether entities “are acting as separate economic actors pursuing separate economic interests,
and each [entity] therefore is a potential independent center of decisionmaking.” Because there was
nothing other than the agreement to form the NFLP that would “prevent each of the teams from making



its own market decisions relating to purchases of apparel and headware,” the licensing decisions of the
NFLP were “joint activity” subject to Section 1 of the Sherman Act.

The Court was careful to point out that its holding that the NFL’s actions were subject to Section 1 of
the Sherman Act did not mean that those actions necessarily violated the Sherman Act. “Contracts,
combinations and conspiracies” only violate Section 1 of the Sherman Act if they are unreasonable—
i.e., if they produce anticompetitive effects that outweigh any procompetitive benefits. The Court
remanded the case to the Seventh Circuit to determine whether the license challenged by American
Needle did, in fact, violate Section 1 pursuant to the Rule of Reason standard.

The American Needle decision clarifies in some respects standards the U.S. courts will apply in
determining whether conduct by joint ventures is subject to potential challenge under Section 1 of the
Sherman Act. The Court confirmed prior precedent in focusing on the “functional” characteristics of the
entities involved in joint venture activity, rather than the “structural” characteristics of the joint venture
itself. By focusing the functional inquiry on whether particular joint venture conduct “deprives the
marketplace of independent centers of decisionmaking,” however, the American Needle decision
potentially subjects a wider array of joint venture activity to scrutiny under Section 1 of the Sherman
Act. A variety of collaborations among competitors will be subject to evaluation under the Court’s
analysis, include joint production, purchasing, and sales ventures, which may independently compete in
some markets with those entities forming the joint ventures.

Left unanswered is how American Needle will be reconciled with the Court’s 2005 decision in 7exaco,
Inc. v. Dagher, 547 U.S. 1 (2006). In Dagher, the Court held that an integrated joint venture could price
its products without running afoul of antitrust prohibitions on price-fixing because “[w]hen persons who
would otherwise be competitors pool their capital and share the risks of loss as well as the opportunities
for profit . . . such joint ventures are regarded as a single firm competing with other sellers in the
market.” That standard for determining whether joint venture activity is “single firm” conduct exempt
from Section 1 of the Sherman Act is different from the American Needle standard, which focuses on
whether a particular joint venture “joins together different independent centers of decisionmaking”
rather than on whether the joint venture partners share the risk of loss and opportunities for profit. In
fact, the American Needle Court specifically noted that “if the fact that potential competitors shared in
profits or losses from a venture meant that the venture was immune from Section 1, then any cartel
could evade the antitrust law simply by creating a joint venture to serve as the exclusive seller of
competing products.” It is left to the lower courts to reconcile these two standards.

For more information about the information provided in this Morgan Lewis LawFlash, please contact
one of the following Morgan Lewis attorneys:

New York

Harry T. Robins 212.309.6728 hrobins@morganlewis.com
Washington, D.C.

J. Clayton Everett, Jr. 202.739.5860 jeverett@morganlewis.com
Peter E. Halle 202.739.5225 phalle@morganlewis.com
Thomas J. Lang 202.739.5609 tlang@morganlewis.com
Stephen Paul Mahinka 202.739.5205 smahinka@morganlewis.com
Jonathan M. Rich 202.739.5433 jrich@morganlewis.com
Scott A. Stempel 202.739.5211 sstempel@morganlewis.com
Lori E. Terrell 202.739.5763 Iterrell@morganlewis.com



mailto:hrobins@morganlewis.com
mailto:jeverett@morganlewis.com
mailto:phalle@morganlewis.com
mailto:tlang@morganlewis.com
mailto:smahinka@morganlewis.com
mailto:jrich@morganlewis.com
mailto:sstempel@morganlewis.com
mailto:lterrell@morganlewis.com

Philadelphia
Mark P. Edwards 215.963.5769 medwards@morganlewis.com

San Francisco
Kent M. Roger 415.442.1140 kroger@morganlewis.com

About Morgan, Lewis & Bockius Lrp

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—more than 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices,
please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.
Please note that the prior results discussed in the material do not guarantee similar outcomes.

© 2010 Morgan, Lewis & Bockius LLP. All Rights Reserved.


mailto:medwards@morganlewis.com
mailto:kroger@morganlewis.com
http://www.morganlewis.com



