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Agenda

• D.C. Circuit's decision vacating Rule 202(a)(11)-1

• Recent regulatory actions and guidance

• Temporary Rule 206(3)-3T – Limited Principal Trade Relief

• New Rule 202(a)(11)-1

• Next steps
• Rand Study
• Impact on Regulation of Financial Planning Services
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Regulatory Background

• Old Rule 202(a)(11)-1 Overview (Approved on April 12, 2005)

• “Special compensation” – asset based fees for brokerage 
services

• “Solely Incidental” – Advice by broker-dealer is not “solely 
incidental” if the broker-dealer

• Charges a separate fee or separately contracts for advisory 
services

• Provides advice as part of a financial plan
• Exercises investment discretion

• Registered broker-dealers are deemed advisers only for accounts 
for which they provide advisory services

• Commission differentials ≠ special compensation
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Regulatory Background

• DC Circuit Court of Appeals Vacates SEC Rule 202(a)(11)-1 (March 
30, 2007)

• Court determined that Section 202(a)(11)(C) of the Advisers Act 
was the only exemption from the Advisers Act available to 
broker-dealers who provide advice to clients

• “Fee-in-lieu of” commission brokerage accounts were deemed to 
be “special compensation” and not excluded from the Advisers 
Act

• Court decision effective on October 1, 2007
• The entire Rule 202(a)(11)-1 was vacated

• Including provisions related to Account by Account Status, Financial 
Planning, Discretionary Brokerage, and Commission Differentials
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What now?

• Fee-based brokerage accounts are a thing of the past

• Firms have transitioned fee-based brokerage accounts 
either to:

• nondiscretionary advisory accounts subject to the Advisers 
Act; or

• commission-based brokerage subject to the Exchange Act 
and FINRA rules
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Recent regulatory actions and guidance

• Rule 206(3)-3T – Temporary Rule Regarding Principal Trade Relief 
for Certain Advisory Accounts

• Relief available for nondiscretionary advisory accounts of firms
dually registered as BD/IA

• Conditions
• Client Global Written Consent – authorizing the adviser to 

engage in principal trades (which may be revoked by the client at 
any time) and disclosing conflicts

• Trade-by-Trade Disclosures – written or oral before each trade 
is executed

• Trade-by-Trade Consent – written or oral before each trade is 
executed

• Confirm Disclosures – capacity in which adviser acted and a 
reminder that adviser had informed the client that it might act as 
principal and that the client authorized the transaction

• Annual Report – itemizing principal trades
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Recent regulatory actions and guidance

• Rule 206(3)-3T (cont’d)
• In effect as of September 30 and will expire on December 

31, 2009, unless the SEC takes action to adopt it as a 
permanent rule

• The Rule allows firms to rely on the relief now, so long as 
the required global written client consents and ADV 
disclosure are in place by January 1, 2008

• The relief would not apply to principal trades involving (i) 
securities issued by the dual registrant or an affiliate or (ii)
securities (other than investment grade, nonconvertible 
debt) underwritten by the dual registrant

• The relief would apply to investment grade, nonconvertible 
debt underwritten by the dual registrant or an affiliate
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Recent regulatory actions and guidance

• New Rule 202(a)11-1
• SEC proposed rule amendments designed to reinstate certain 

provisions that were part of the vacated Old Rule

• Account by Account Status

• SEC reaffirmed that a firm may have both a brokerage 
relationship and an investment advisory relationship with the 
same client

• Commission Differentials

• SEC reinstates position that a broker-dealer using different 
commission schedule for full service and discount brokerage 
would not be receiving “special compensation” for full service 
brokerage
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Recent regulatory actions and guidance

• New Rule 202(a)11-1 (cont’d)

• Discretionary Brokerage

• The New Rule reaffirms the SEC position that the exercise of 
investment discretion is not “solely incidental to” brokerage, 
even if compensated through ordinary commissions

• The staff reiterated its view set forth in the Old Rule that the
exercise of limited or temporary discretion should not be 
deemed to involve the exercise of investment discretion so 
as to subject a broker-dealer to the Advisers Act
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What About Financial Planning Services?

• Provision in Old Rule vacated (even though not at issue 
in the FPA decision)

• SEC did not address provision of comprehensive 
financial planning services

• Open question for firms as to whether or not to revert 
back to the prior practice of providing these services on 
a brokerage basis

• Possible return to former paradigm that looked to 
whether financial planning was for free or for a fee

• Stay tuned for outcome of Rand Study
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Questions


