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On June 17, President Barack Obama proposed broad changes to the manner in which the U.S.
government supervises financial markets. Among the numerous elements of the administration’s plan is a
requirement that public companies implement “say on pay” rules, under which they would submit
executive compensation packages to a nonbinding vote of their shareholders.

The brief description contained in the plan suggests that the “say on pay” requirement would extend to all
public companies, regardless of size, though details of the proposal and the timing of any eventual
adoption have not yet been announced. It is not yet clear whether the votes would be required annually or
on some other regular basis, or only be required following material changes to a compensation structure
that has previously been subject to a vote. The votes would be nonbinding, but the plan posits that they
would “provide a strong message to management and boards and serve to support a culture of
performance, transparency, and accountability in executive compensation.” The Obama administration
also believes that “say on pay” rules “could help restore investor trust by promoting increased shareholder
participation and increasing accountability of board members and corporate management.”

The Obama administration’s plan is only the latest example of a current federal focus on executive
compensation. In a June 10 statement, Securities and Exchange Commission (SEC) Chairman Mary
Schapiro expressed SEC concerns regarding executive compensation, saying “I firmly believe that better
disclosure of compensation leads to more informed shareholders and in turn to more accountable
corporate directors. This is the foundation of our capital markets.” She indicated that the SEC will be
considering proposals mandating disclosure of the following:

e How a company and its board manage risk
A company’s overall compensation approach, with particular attention given to incentive
structures that might reward short-term risk taking without regard for potential long-term effects
on the company

o Potential conflicts of interest affecting compensation consultants retained by companies, including
disclosure of relationships between the consultants and the company and their affiliates

The SEC is also focused on company boards of directors. Ms. Schapiro’s June 10 statement suggested that
the SEC will be requiring further disclosure of information regarding director nominees, including their
experience and qualifications to serve on the board or on particular board committees, and an explanation
as to why a board has chosen its particular leadership structure. The SEC’s focus on board issues was also



demonstrated in its May 2009 proposal of rules designed to better facilitate shareholder nominations of
director candidates.

In addition to the Obama administration’s plan and the SEC rulemaking initiatives, the Treasury
Department recently published its interim final rule containing TARP-related standards on compensation
and corporate governance matters.

As more information regarding all of these initiatives becomes available, Morgan Lewis will provide
additional information and guidance on these issues.
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