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megabytes, gigabytes, terabytes . . .
explosive increase in amount of data!

I thought email was indestructible . . .
how to be guilty of spoliation when edata never 
dies!?!?

evolving technologies . . . 
remember the Commodore 64!

discovery rules . . .
FRCP 34 doesn’t even mention .tiffs ?!?! 
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eDiscovery, by it very nature, is easier to get 
wrong than it is to get right
Review of this volume of data is beyond 
human capability and growing exponentially
Cost and disruption to normal business 
operations can be enormous
BUT Counsel has affirmative obligations 
beyond issuing a litigation hold 
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The Zubulake saga: 
failure to preserve backup tapes
adverse inference instruction
$29M verdict ($20M in punitives)

Morgan Stanley
failure to preserve and produce from backup tapes
burden of proof shifted
counsel sanctioned and fired
$1.4 BILLION verdict
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