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Trolls--£5%)

 Troll - (in Scandinavian folklore) any

of a race of supernatural beings,
sometimes conceived as giants and
sometimes as dwarfs, inhabiting caves
or subterranean dwellings.
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Patent Trolls 757

m “Patent troll” is a controversial new word having multiple definitions.
Among them is a party that: “LRIBHLE" & — N FRUHE, ©
AR E o Horp— 285 SCRE ZFRONIXFER) — 7 5 A

» Purchases a patent, often from a bankrupt firm or individual
inventor, and then sues another company by claiming that one
of its products infringes on the purchased patent;ifi 5 B = 2
a) B NS B S B A, AR5 Tl Jepr HoAth 2 =) 7 a7
AU Ath B ey I B L A T S AR YRR

Source: Wikipedia . 43t [ R}



Patent Trolls 757

« Enforces patents against purported infringers without itself
intending to manufacture the patented product or supply the

patented service; s A3 & ] FARACE SEE LA, 110 HA S IF
AN & A i Bl SR L A AR 55

» Enforces patents but has no manufacturing or research base;

orSZii LA, HEIFIRA A B I IR, B

 Focuses its efforts solely on enforcing patent rights. ) 7 H: %%

T35 A S L AL



Orion IP LLC

Patent Troll Asserting Internet-based Patents

B E T ARKMEZ FIBZ FIRYE

* QOrion IP LLC - Patent holding company incorporated in
Texas, {E78 5k L i LA 2w

— March 2007 - Orion filed two suits the U.S. District Court for the
Eastern District of Texas against 80 companies for allegedly
violating two patents for online sales methods; 200743 H,

Orlonf TN 2R X VE BB PN RS, B URB0K A R IE T HiAE £k
B VAN

* One patent is for a computerized system that assists a
salesperson in selectlng appropriate parts needed by

customers; —/NL A “HJJ%I%’%J\J\JZE%P%F@TWE’J &Y
ﬁ: EI/J Tﬁ‘ﬁ*ﬂﬁé% L

« The other patent involves an electronic system that creates
customized product proposals; 55— L HW A=A g il
T E T RS



Orion IP LLC

Successful Assertion of Internet-based Patents

SR ZhE K T BT B GBS Z F

« Many companies settled with Orion IP by taking a
license, including Philips Electronics North America Corp.
Office Depot, AT&T Inc., LG Electronics MobileComm
USA Inc., Pioneer Electronics (USA) Inc., Eastman
Kodak Co., Casio Inc., Isuzu Motors America Inc.,
Maytag Corp, Whirlpool Corp., Nike Inc., Adidas America
Inc. and Best Buy Co. Inc.;

— FZ N EIR IS EZ1F A 5 Orion IP SKEFNAR, SLEPhilips
Electronics North America Corp. Office Depot, AT&T Inc., LG
Electronics MobileComm USA Inc., Pioneer Electronics (USA)
Inc., Eastman Kodak Co., Casio Inc., Isuzu Motors America Inc.,

Maytag Corp, Whirlpool Corp., Nike Inc., Adidas America Inc.
and Best Buy Co. Inc.



Orion IP LLC

Successful Assertion of Internet-based Patents

SR ZhE K T BT B GBS Z F

« May 2007 - a jury found that Hyundai Motor America
willfully infringed one of the sales method patents. They
ordered the company to pay $34 million; 200745 H—

& 419 Hyundai Motor America #E 20 T H—A
WA, BRZ A E A8 T4 1 )1 ulE e

19 other motor vehicle sales companies settled before
trial, including. &% |2 U H e 1950 4 vl 5 Hak
}gﬁﬂﬁ@h, fi fiMercedes Benz, Rolls Royce, Maserati and

orsche




 Alliacense claims that “[v]irtually every product
manufactured utilizing microprocessors or
embedded processors requires a license.”

Alliacense JF 5 “FI) F 4k A B 28 5l ik A\ 20 Ab P 28
HIlIE B BEAS = AR T B ARG A)”

« Patents allegedly describe the principal means
used by the microprocessor industry to increase
iInternal modern microprocessor operating
speeds. VFFRI) L AR | — PP il ab 2R 45 Tl

A 23S, T3 e W B #2511
BV T8




 Alliacense claims that portfolio patents are
essential to the design of advanced
microprocessors, digital signal processors,
embedded processors and system-on-chip

devices. AlliacenseF¥y, HEL A% T 1H5CHE
FITHALEESS . U5 S A g . IR A TCALHE 25 R0
O ARG E SR IR BN

* The portfolio allegedly covers most end- user

electronics. ZFM I T ARG T5 T K2
S L

Morgan Lewis 1o




Alliacense

Allegedly Infringing Products = % 1247757,

« Home appliancesZx i, « Video game playersfiLAiiii 2kl
« Remote controls&Z 5 1% £  Servers or Routersit 55 #5 i &
HH %

e Smart cards® ek

- Digital cameras£ i AH#L * PrintersT EIl

- Home theater systemsZ & 5% 5% &

- Desktop personal computersi |- 2
AN N HL - i
« Portable computers and devices{# Digital televisions 4y HLALL
85 2 E i s - DVD recorders/players; DVDxf%
« Workstations T 1} i PRI
« Portable media players{# ;= &
e

« Mobile handsets# 2 T2 &'
« Cellular phones &5 i1

Morgan Lewis 11



Alliacense Negotiation Style

Alliacense [ H X %

 Alliacense seeks licenses by industry field and
offer incentives to companies who take a license
early. Thus, effectively penalizing those that
wait. AlliacensefR4E ATV AE T =KV n], Ff Heh
R VERT B o 7] LA, SRR R A 1
AR L EH [ 23 ]

 Alliacense proposes multi-tier royalty rates with
steep discounts to early licensees and
progressively higher rates to follow. Alliacensef

H 2 RUF A e, MR N TIRZ 9

H, RJAFRB DR

Morgan Lewis 12




Alliacense Negotiation Style

Alliacense [ H X %

* Royalty base is based on average company sales over
the entire life of the portfolio.VF 7] 2% it 3 37 78 L) £, 3%
ANTF A N A2 o m AR A 2R

« Alliacense negotiates aggressively once a company
agrees to meet with them. — H AN A& 5 2 &0,
Alliacense it T4 i i A i A

« Alliacense gives companies little time to respond to an

offer. Alliacense JL-T-ANg5 5l 1 2w Jse b L2 [P B[]

Morgan Lewis 13



Alliacense

400 Warning Letters and 20 Licensees
Alliacensejx 11400#1 2 &5 o8 3% 73 20 Mg i i] A

 Advanced Micro Devices < Olympus
e Intel + Kenwood

« Hewlett-Packard * Agilent

:  Lexmark
« (Casio Computers X

 Schneider Electric

* Fujitsu

- NEC
* Sony * Funai
* Nikon . SanDisk

« Seiko Epson

 Pentax

Morgan Lewis 14



Alliacense Licensing Revenue

AlliacenseF i [A]4R
« HP:%20-26.4 M « Pentax: $0.3 M
« Casio: $2.0 M « Olympus: $5.8 M
« Fujitsu: $31.6 M « Kenwood $1.0 M
« Sony: $19.4 M * Intel: $10 M
« Nikon: $1.9 M « AMD: $4.0 M

» Seiko Epson: $4.0 M NEC: undisclosed & A F

Sources: Patriot SEC filings (SB-2, 10QSB, and 8-K (2005 —2007))
y S| http://www.nanalyze.com/forums

http://www.agoracom.com/ir/patriot

Morgan Lewis 1
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Alliacense Litigation

Alliacenseifii

The Complaint 7R

* Filed 10/24/2005 in the Eastern
District of Texas; 10/24/20054&4% %
fil M A< X 32 B

» Accuses the defendants of direct,
contributory, and induced
infringement; VFFREES B, JLIA
It Hah RAZ AL

» Requests damages, enhanced
damages, a permanent injunction,
and attorneys’ fees ; 3K {2
G FERIE L. KK ASES

I H AT

Morgan Lewis 16

R S P o L
ST AT e

"ROR THE EASTERN DISTRICT OF TEXAS o et
MARSHALL DIVISION 05007 24 BM e ns

TE SASILGN-HARSHALL
Technology Prapestics Limited, Inc., -
Plaintiff, . ) T
. Civil ActionNo. o . pECV-404
Fujiten Limited, Fujitsa General America, Ine Jury Trinl Demunded

Fujitsn Computer Products of America, Ine,
Fujitea Computer Systems Coep . Fujitsu
Microzlechionics America, Inc , Fujitsa Ten
Corporation of Ameriza, Matsushita Electrical
[nidustrial Co, Lid,, Paonsonie Corpomtion of
Mogth America, IVC Americas Carponation,
NEC C&lﬂpﬂraﬁm. NEC Electrenics America,
Inc , NEC America, Inc , WEC Display
Bohumions of America, Inc., NEC Solutions
Amsrics, ne., NEC Unified Solufions, Ine
Toshibs Conporation, Toshiba America, Inc.,
Toshiba Amezica Elecuanic Components, Inc
Toshiba Amezicn Informatien Systems, Inc. and
Tochiba Amesica Consumer Products, L1LE,

Defendants

Plaimiff Techmalogy Propertics Limited, Inc , for its complaint agamst defendants Fujitza
Limited, Fujitsn General Americs, Inc , Fujitsn Computer Products of Amenica, I, Fugitsa
Compuier Sysiems Corp, Fujitsu Microgleciranics Amenica, Inc , Fujitsu Ten Corpatation of
Armerica, Marsushita Electrical Tndustrinl Co , Lid |, Panasenic Corparation of Narth Aanerica,
W Americas Corporation, MEC Corporstion, NEC Electanics America, Inc, NEC Amenica,
Ine . WEC Display Sohetions of Americz, Inc , NEC Salubens Amenc, e, NEC Unafied
Solutions, Ing , Toshiba Conpoeation, Toshiba Amernca, Inc |, Toshiba America Ebsctronic

Componers, Ine , Tashiba America Information Systens, [ne. snd Toshiba America Consumer

Products, LLC, alleges:




Accused Defendants #% &

Original defendants Current defendants
IR H Ay
* Fujitsu « Matsushita
 Matsushita  Panasonic
 Panasonic e JVC
- JVC * NEC (chip making division only, Hj&
O g R
. NEC ST )
_ * Toshiba
e Toshiba
* ARM (intervened as defendant, £}
#EANAN)

Morgan Lewis 1



Reexaminations 7 &

« Multiple reexamination requests filed by NEC, Toshiba

and an industry group for all three patents in iti
NEC, Toshiba FI4 % = AN 2L F 147\ 414
AP SR
« US 5,784,584. The examiner has entered nine

rejections under 35 U.S.C. §102(b), one rejection under
35 U.S.C. §102(a), and one rejection under 35 U.S.C.
§102(e), relying on different prior art references for each
rze_Jectlon US 5,784,584, #i & 5 McHEREAN 5 [0 Bl st b 1Y

I A, % H19435 U.S.C. §102(b) 5z [A]F111~35
U.S.C. §102(b)%s =

« Reexaminations pending for US 5,809,336 and US
6,598,148. US 5,809,336 Fl1 US 6,598,148 H i AbT

EVRINS

Morgan Lewis 15
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HOW TROLLS THINK
LR AL
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Trolls’ Strategies % F| 12 ] 5 b5

* Find patents that are applicable to the products or
services of many companies; $X3|GE4 N H 2 2 2w
7 i A IR 55 B L A

— US legal system permits patent owner to sue hundreds of

companies in the same lawsuit; 32 [H 1 7] 75 R E ALV ERIARNLE
[F]— YR ia R RO AN A

* No increase in the nominal court fee for filing a lawsuit (total
court fee can be less than 1,000 RMB). 2 iff 2 A (3%
AL BRI B 25 /b 1100070 A B TD

Morgan Lewis 2



Alliacense Negotiation Style

Alliacense [ H X %

« Complaint makes only general allegations for each
defendant, such as the location of principal place of business
and whether defendant is doing business in the court’s
district. YRR m] LU A5 1E ] B 05 ra@ M=ok, fln 3=
ANV I PR I R ORI 540 5 AE VR B X AR T kAT A

» Defendant is making, using, selling, or importing infringing
products in the jurisdiction. #¢ 15 7EFE X N HiliE . A H . B Bk
AL TAREG

» Defendant is willfully infringing so damages should be
enhanced. # & MUSARAL,  IRIEGIRG 22 <6 . =5 349 1

Morgan Lewis 2



Trolls’ Strategies % F| 12 ] 5 b5

 Pay as little legal fee as possible. > A S 7] Ge /D PR 1A B

— Hire lawyer on “contingency basis” -- lawyer will be paid from
legal judgment or settlement payments, e.g., typically 20% -

40% AT A FAT 527 (RS T4 ) I J it _E S5 A i — M e ) e
A R 5% AR SO AT g T, e B 3 7% /220% - 40%.

« Hire technical experts on contingency basis.Ff 444
PR R ROR K

* Proceed with uniform discovery plan so that discovery

requests can be used for each defendant. #1745 — 1 HX
U vERI, BRI TR 4 T LAR: A R TS K

Morgan Lewis 2




Trolls’ Strategies & F|BEH 2 1) 5 15

« Approach defendants for settlement immediately after
filing of lawsuit; I+ Jm 5 EEE RS 25 2 Ffg

— Propose settlement amount that is significantly less than the

$2M - $5M+ fees and costs of litigation. $/& H 1) AN Z & R RAG T
$2M - S5EM+TF A B A S HY

— Offer much better terms to defendants that settle early to create
momentum for other defendants to settle. %5 2 & F ik s A E 1)
W75 SR A LU B 4, DA L e BRI ) 40 75 52 R 30 )

« Settle with famous defendants that are known to potential
jurors to create belief that patents must be strong. 5 4 #
VR D0 T AN 2 A A IS ORI, DA 2 N DA AR 95 1)
EI%

Morgan Lewis 23



Trolls’ Strategies & F|BEH 2 1) 5 15

— Keep some defendants in the lawsuit through trial to try to ‘hit the
jackpot’ (Hyundai Motors suffered $34M jury award when almost
all other motor vehicle companies settled for 95% less). R
AR — 28, DSk ®”  ( Hyundai Motors b e
A Z RT3 T4 H R ocez 4, 1m)LFIra HErREam A
A T 215% AN 9 R

« Immediately inform other targets of companies that have
taken licenses. . ZIiB &1 C 4252 VAl 1S H s 7

— Alliacense licensed Intel and AMD early to try to create industry
recognition of its microprocessor portfolio. Alliacense %

Intel FTAMD,  PLia b S A v H A Al B 28 50 4,

Morgan Lewis 2



Trolls’ Strategies % F| 12 ] 5 b5

« Always emphasize that the “big” companies are making

huge money by using the technology of the “small
innovator” and refusing to pay for it. L &5, “K72H]

%ﬁ@ﬁﬁ?@ NN HIHSEARAS K e SR AN 1% 47

— Jury often does not recognize that the troll did not develop the
patents and exists only to assert patents for money. [ 5 4118 ¥

K%Mﬁﬂﬁﬂ&ﬂ%ﬁﬁﬁﬁ%ﬂ,HE@ER%%T@&E
L AR SRA

Pre-litigation licensing — frequently correspond and offer

to meet with any target that shows willingness to discuss
a license. ¥ i VI n] —il i 55 387 W B iy T VF T B ARART H A
NEBCR I HIEH 5 2 20

— ‘Make the deal’. “i& i Hpisl”

Morgan Lewis 25



Corporate Licensing
Programs

ATV &

Morgan Lewis 2



Corporate Licensing Programs

S A VAT &)

. Companles with large patent portfollos offer competitors

licenses in return for royalties E. 5 K% F G 1)/ \7 7] 5
G VTl LSRG & A 7

- IBM

— Reportedly receives $1 SB(US) in annual licensing revenues,

s, BV S N 1614350

— Rate structure encourages package license; 1] 2 % 45 ¥ ik il
FIaVF]

1 patent = 1%; 1L H]=1%
2 patents = 2% ; 2L )= 2%
3 or more patents (frequently hundreds) = 3%;

3P Z GEF 2B bl LAH=3%

Morgan Lewis 2




Corporate Licensing Programs

S A VAT &)

« Texas Instruments 7 M{x 2%

— Granted Samsung a 10 year patent license for $1B(US); %7 =
A 10104435 o L AP A]

 Kodak

— Actively pursuing industry-wide licensing program in digital still

cameras; £EMNV AV AR AT ZhE AH A LIV AT k)

 Thomson, Funai Electric, Zenith and others are actively
licensing digital television patents; Thomson, Funai

Electric, Zenith F1I & 23 Al FRAAAF 7] 20+ B % A

Morgan Lewis 2



Corporate Licensing Programs

VEAZIRIEY

« Corporate licensors usually know the industry situation
very well; 2~ =] VF R] 25 30 5 DL RO
— Familiar with technology and future trends; ZRFARFIR kit #

— Know past market share and projections for the future; T fi#tid 2

1T 320 03 BRI

— Will give credit for targets portfolio to the extent licensor is still
active in the relevant fields; 7&1F r] N ZEAH AT AR FR AR R 45
TEFIHIARE N, Hin LAl BEAEZE

— Frequently focus on maintaining a royalty rate structure; 4+

FEUNATAEFFVF R] 2R 454 |

Morgan Lewis 2



Patent Pools

LA

Morgan Lewis o



Patent Pool Defined % Fji# & X

* Group of patents licensed from two or more
companies agreeing to jointly license patents
relating to particular technology — 41 H P>k %
MAFIVERT LA, X2 ) [A] e 2k RV Rl &
B € AL A
— Licensing agent may be either a new party

responsible for licensing pooled patents or one of the

patent holders; ¥ n] J7 A& AT LS VE Al il 4 A 41 53
[R5 B D B R — N HEFA A

Morgan Lewis s



Patent Pool Defined % Fji# & X

« Patent Pool of Essential Patent vs. Rival
Patents; SBEL AL AIE v. SE-L A
— Pool should include patents on complementary

technology; & At {5 M B AT A

— Pool should not include patents on competitive

technologies; LA N AL 6 75 FH R LA

Morgan Lewis s



History of Patent Pools

TR 5

« Sewing Machine Combination; 4&ZIHLIHI4H &

— Walter Hunt built America’s first sewing machine in 1834, but declined to patent
fearing it would cause unemjﬁlﬁ%yment; 1834 FEWalter Hunt filli& 1 3¢ [FH 25— 5 4%
1N, AHSE BT F 0 BRI R 26 H i LR

— Elias Howe received sewing patent in 1846, and sued others for usin? his
invention: 18467 Elias Howe 3R1F4EZINL LA, SRIFE YR 1At ) & B

— lIsaac Sin%eﬁ%pat/ents improvement to designs by others; Isaac Singer %} At A
(BT et i kA T A

— Through the 1850s, a substantial number of patents were issued relating to
sewing machines; #|1850FAX, A K KX T4EZINLI LRSI

— Companies started to sue each other over sewing machine patents; X%/ H.
FHZ B ARt 4& ZIHL & RIFR AL VR4

— In 1856, the Sewing Machine Combination was formed from four companies:
Signer, Howe, Wheeler and Wilson, and Grover and Baker; 18564, [y 2
/ﬁj\, Signer, Howe, Wheeler and Wilson, and Grover and Baker, 74521115k

=~

— Combination lasted until 1877, when the last of the patents in pool expired; %}k

SRFELR8TTHL A N B — 1L ) J

Morgan Lewis 3



Patent Pools Overcome Problems

LT D ]

* Blocking Patents - multiple patents that are
indispensable to make a product; [FH$:4 % F]—%}
ToilaEE — A S B AN AT g ) 2 A

« Stacking Licenses — multlple licenses required
because several companles own patents

essential to the product; 1"315[17—* VIR E YN
H) A0 3 AR OB 1 & A R L2E 2t

* One stop source of license for patents owned by
different entities; *J T~ HA R S2ARIHA 1E A,
X e —ulh AP ) R

Morgan Lewis s




“By balancing patent users’ interest in
reasonable access with patent owners’ interest
in reasonable return, MPEG LA creates the
opportunity for adoption of new technologies and
fuels innovation. Today MPEG LA clears patent
thickets in licensing programs consisting of
essential patents in 57 countries
(http://www.mpegla.com).” “18 i3~ L A48 FH 2
5 BHUR] FH g 10 A0 5 A Bl A 28 HR) 5 B 2 [P HRR
MPEG LAGIXE T #4055 R AL 3G Hr L2
4R, MPEG LARER 172574~ B B O LA
HVF AT I H H ) A EEAR N

Morgan Lewis s



www.mpegla.com
http://www.mpegla.com

Licensing Strategies
VFA] SRS

Morgan Lewis s



The Trolls ZF|# 11

« Make an informed decision; T 7] {5 B e e
— Evaluate the strength of the threat; 1A% g 190
« Do you infringe?J& 121
* |s the patent valid? % H|& 5 H %L
- Are there other defenses?J& 7 f7-7F H & Hi it
« What are your current sales? [ i f/84 & DR 5. 4]

« What are plans for market growth and the possibility that
products will change significantly? 7 37 38K vkl anfaf PA Az a] BA
P S04 40 ot ) R Rk ]

« What does your affected business group want to do?z 21|52

i b 55 AR ST SR T 4

Morgan Lewis



The Trolls ZF|# 11

— Try to work with other defendants or interested

parties; J& &L HARM S B F s A1 SR

» Join or establish a Joint Defense Group (JDG) ;
IIAEE EA LRI PR (JDG)
— If done roperly no waiver of attorney/client privilege; 0
%ﬁﬁéﬂﬁz ANTRFEREM 2 PR (5 B ER 8 S A0
— Allows to share the work of investigating prior art ; T
7 F AR E K] TAE
» Reduces cost; />3 H
» Better results; % 4T

— Discuss with other defendants f|||ng an earlier
reexamination request and moving to stay the litigation;

5 AR R AS T 8 %Zkﬂﬁﬁﬂﬁiktmbﬁﬂﬁ’ﬂﬂz e

Morgan Lewis s



The Trolls ZF|# 11

« Can you involve your component supplier? ge 75
LR R S TN YRTA 2
— Are you indemnified ? /58 & 75 #% 65424 ?
— Have you indemnified others? {8 & 5 4% 1 it \?

Morgan Lewis s



The Trolls ZF|# 11

 Licensing Strategies; /1] ZKH
— Be among the first to sign; H 5232y

 When risk level is high — resolve quickly to reduce legal
costs, protect market/customers, make deal before troll
learns more about your business and wants more money; 4
IR A R e I — TR A e LA VR VA SCHY ORI IA F
FERALE B2 1 IR BOND 55 IF 3 28 0 22 AR Hink e il

* When the risk is low — negotiate to a minimal payment to
avoid legal fees ; 4 KU FE AR I --- AT 15 I 3R AT B /N B 5
g ], BLE SRR RS

Morgan Lewis 4o



* When you need to make customers feel protected; 4R %

filies P RE B B 252 B PRy I

— US mobile phone service providers frequently pressure phone
suppliers to settle quickly when the service provider has been
sued and liability is largely based upon cell phone features; %4

5k [ RS 2 Fi 1l B 55 32 13 vy g I L DA S8 NI AE RS Bl HL T Ry
’%E%‘J%ﬁ:ﬂiﬁﬁ » BG5S B 2 4 PR BRE N, R it N s ) SRR
11

— Threaten to move orders to licensed phone suppliers; a2
[ A LR AR S i AT R i S
* When troll needs licensees to get momentum behind its
licensing program and offers deep discount to settle early;

BN Ty LV Al NAEFLVE el v Ja sk 8) ) 9F Hga 7o
HIR I 2> /AR K I3

Morgan Lewis 4



- Licensing Strategies; 4 n] $KH%
— Wait and see; “5£53F H W

« When the court moves the litigation slowly with the result that legal
fees are delayed; 4y P i) s Bl AT 1R 12 S 0L AR 2 Ak 2 3T

* When the troll demands high royalties as they will likely come down
over time; 4 ERIBINLAE B T-BE N AILE KT A] fE 2% 25 HA7 T 2R AR
e IRV A] 2 )

« When there is little movement by others to settle (Membership in
JDG helps you to know attitudes of other defendants); =3 H:Ail A w]
JUT-BATERRIOATEI (JDGIS A S HE B IR T 1 Ho Al 75 (2
)

* When customers are not concerned by the litigation and the market
is not key to your company’s success; 4 7 AN YRIAT H.
XA TR 2 7] ) RS AN B 22

Morgan Lewis 4



The Trolls ZF|# 11

« When the cost of litigation is less than 50% of the projected
damages exposure or license offer; 241514 9% FH /N T- 1t 15

AR B VF AT B2 ) 50 % I

— Threat of injunction when plaintiff is a troll has been
reduced by recent change in US case law; T i3k
] SR ARG B B 1 E S AR B L A St ot i ) 2%
B

— Fighting now may deter other trolls in the future and may
lead the current troll to lower its demands; HLEE i o nf
CABH 1B AR ) R B B SR Hoa] LUE H FiF i A3
P AR EE K

— Provides some time to explore possible designs around
the asserted patents; #&ffk—LEI[H] 2 Fl e 5 L M BEAT
HJ REf T

Morgan Lewis 43



The Trolls ZF|# 11

- Licensing Strategies; 4 n] $KH%
— Hold out to trial; FH k8 |

« When the defenses are good and settlement amount is high
compared to legal fees and costs; 44707 ! HhAR 4 1My H AT
HOHU S TR 2 S AT EUAR = B

* When reexamination is ;Eroceedijr;%unfavorably to the troll
1

(Alliacense); 47 & AH] LA ML B ( Alliacense)

« When the troll's legal team is weak and would not be
effective before a jury: =& RIS T BTN S5 10 HAE
o B [ D R BTG RS

« When the judge has issued a favorable Markman (claim
construction) ruling and there is a good chance to dispose of
the claims or major issues through summary judgment
motions; 47 % A7 F I Markmanii 4 CBURZEK )
T H ARG BN L2 T8 ] B A R SRR A BBUR) 2 Sk el 3= 22

) LI

Morgan Lewis



The Trolls ZF|# 11

« But don’t get caught being the last defendant in the

litigation; {H & ANERAT A Vrva  fi o — AN 140 2

— Hyundai Motors failed to follow 17 competitors and many other
major companies in the Orion IP litigation and was assessed
over $34M in past damages: #£QOrion IP —% 1, Hyundai
Motors ¥ HEERBE 1758 4 A AN VT 2 M A w], Bk 5L
3 T4 1 J S o)t 40 R s £

— Jury and judge may punish a defendant that does not settle
when it learns that the troll successfully settled with many other

defendants; 4% 508 T RN E 5 1VF 22 HoAb#E 5 B FT g 2]
B AR, B H A B A v e e S AN

Morgan Lewis 4



Corporate Licensing Programs

S A VAT &)

« If there is a strong imbalance in the size and strength of patent
portfolios in favor of the licensor, the chance is high that there will be
litigation if no agreement is reached; 41 5 7E L A A BRS RN o i
HARAN-T, AATERT N, WERANREIS e PO A H BRI 1) A RE
Ve 1R =

— Corporate licensor has a good chance of getting an injunction (LG
Philips v. CPT in afternoon session); AV AIKIG254- 1] etk mi K

— Normally, corporate licensor's management has already approved and
budgeted for litigation if no agreement is reached; %, A a4 A] AR

BHR O ttiETF gy Han RANGEIE BB ZEREA T YR A I TS

— Other royalty paying licensees that compete in the market will pressure
the licensor to make all companies pay their fair share; JHAh7ETi Fik
AT SEF AT SRRV T N VRTINS J7 - EERBTAT [ 28 ) SR AT
)45 B A
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Corporate Licensing Programs

S A VAT &)

« Design around is usually not feasible; KEET1IH H & A H] 1T
— Portfolios are usually extensive in scope; & il & 78 s f)

— Too costly and too expensive to evaluate all the patents that are

relevant; PPl BT AT AH G A 1) 98 T s &6

« Can argue that your company should be considered fairly and

individually; R CLERAR A W N B8 A AR R AT v fit

— Every situation is different so licensor’s reliance on most favored
licensee clauses in earlier agreements deserves little weight; &ME
E‘EEE%%%% PR VA3 Sa IR AT NO S B NI VS SR B P VX i A RETIDANE S
2K I U

— If you are a new entrant in market, the licensor will be better off if it
offers terms that will permit your business to be profitable and to

grow ; WARARET I EIH 14, ZID%%TA%\% RIS ICVHIRIN 2 )
AR LR, VP ir A2 3R %
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Corporate Licensing Programs

S A VAT &)

« Must think long term; 4% EK it

— Licensor is likely continuing to build its patent portfolio and will
be back to renew license and royalty obligation after agreement

expires ; VFr] N A HEFFE WLE?%U@ PRI AEVE AT PSR
S 1] 5K 3 DA SR VT 9 55

— Best defense is to invest to build your patent portfolio; &4 1B
BEP=Y af= S Ao R SIS

» Cost to secure patent protection is a small fraction of the

amount spent on R&D; L AL 1) 9 FHAAH 24 T8 9 FH IR

— /NS

 If R&D is too weak, then buy good patents in any technical
field and use to increase offset for cross license; W & fE
J15970 s I AAEAT— ARSI K 41 1) % R 5 HH R 3 a8 X
VFA] R AH B HETH e
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Corporate Licensing Programs

2 A V114

— |s there any no monetary value you can offer to lower the license cost,
such as a joint venture, product supply, cooperation in introduction to
new market ; &G URA] G ARG A Y, Blana et SRt m.
RSB T e N7 AT &4F, DAV n] 2

« Creates a win-win situation; /3 XU J5 [

» |If product is covered by standard, unlikely to escape payment of
royalties to patent pool relevant to the standard; 15— i 4% 1%
QU EAARHE T o5, WIS S0 b 2 22 A i bR i AH O 1R & Rt S A
VFRS 3k

* Royalty setting and agreement terms should be transparent so that
licensee can verify that they are reasonable and non-discriminatory
as required by the antitrust laws; ¥f 7] 2% 5 & SN 2435 1,
MBI AT AEE TSR SR BB, 6 R ZEWTERIER
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Patent Pools
Tt

« Consider purchasing a patent that can be included in the
patent pool to benefit from lower royalty rates to pool
members; 2% &I REAE LR 2 LA LR, UM
S S My AR S N (A RE

— One company paid over $20M for standards patents but has

saved many times that amount in royalties; HFr#ELF| 2 f2F
ﬁ%ﬂlﬁ’]/\j DG A T Vel 3%

* Do not ignore because a patent covering a standard will
be viewed as an important and valuable patent by a jury
maklng it very difficult to successfully against the patent

in court; NEE A, KK E BN E SR L

;:FFHIE HE AOMER LA, MTIWEXHE/% SR DI HER %
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Designing Around Patents
L R kE T v
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Patent Design Around

TR T

+ Object is to develop a legal reason that a design cannot be cEcE)Evered
by a patent claim; H K23k HiZ i v 3cH L RPN E K B o5 1Y
Hi
— Patent owner disclaimed the design to get its patent; L F|JTH NG %

W LIRS LA
— Design comes from prior art to the patent; % i1k H LR KA A
— Claim is narrow so that new design does not include one of the claim

elements; BUFZORIGHEZE, IHT i vE A GESBOR EEK ) — TR AL

— New design is described but not claimed in the patent; X 1% A
DL A oA IR E S B AU 2R P s

« Barring a fundamental change in technology it is difficult and
expensive to develop an incremental change in the product design
which would avoid a large number of patents; ExiFZ oA ERg—A
FEARPGAR, A3 WL i Bl AR Y HENS I K LR R 3 e A
- RE T HoAe 2 EOKRY
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« Strategy 1. Adopting technology disclaimed by the
patent owner to get its patent ; KH&1: KA L AIRNK
IR N ENIIES#N

— Prosecution history estoppel prevents a patentee from
recapturing protection of subject matter disclaimed by argument
or amendment to a claim made during prosecution; 2%} 1 )5
NUIBJS b AR A At AE HE I A% PR T8 () 3 B AR 2
K BT AE B IR ZE SR ARG

— A competitor desiring to design around a patent should carefully
review the prosecution history of the patent before the Examiner
at the United States Patent Office; AT L HFHUEE R T 1) 50 4
A INAZAF A TSR 1 LR R R A I8 L) A R g s
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» Strategy 2: Adopting technology described in the
prior art ; K& | RAIEEARFHEARRIEAR

— Limitations in a claim cannot be interpreted so broadly
as to cause the claim to encompass subject matter in
the prior art; AU EESK 1) BRI AN BE 42 R K 50
N2 AR B R AR A TR H N 2

— A competitor may practice an invention fully disclosed
In an expired patent or described in a printed
publication more than one year prlor to the filing date

of the patent at issue; &4+ ] BELEW LA Eiﬂua H
[P LLFT,  SEEAE i & A 78 45 2 B A8 BRI
H ) s 1)
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« Strategy 3: Eliminating a claim element and its function

under the all elements rule ; #H&3: MR L E R
W, s Ao AR SO N g

— All elements Rule: if an element of a claim and the function of
the element are not present in an accused device, the device
does not infrin&e the claim; AFRE . R —NBUH K
) — B N LD ReAE A B B b e AL, Wi B i R0
A EE K

— A competitor should look at the patented claims to see if there is
a structural element and its corresponding function that can be
eliminated from the design of a device; a4+ I > i SLAZ AU
@%%Laﬁﬁﬁﬁﬂ DYNTE S N a7ineN - S ST AL Y S
W D) He

— This arises when the patent claims were made too narrow durin
prosecution before the Examiner; 24— AL B BERAE o A 6
AR AR BRI A, 2% HH S ]
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« Strategy 4: Adopt technology described in the patent
specification but not claimed; &4 : XA HA P RHEHID
BERRRERNMERBAERGF

— Subject matter disclosed but not claimed in a patent application
has been held by the courts to be dedicated to the public; 7%:Fi
SN, Ul A IT RIS AR SR A K ) B0 0 1
DUHRZE T AR

— Must check further to determine that there is no other pending
application of the patent owner that does claim the previously
unclaimed subject matter; WAZIAAZ LUMEZ— 208N, &L FIRL
NBA WAth 2 BT TBCFE ) N 25 B 6 A
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* Designing around problem patents can be an effective
wa to eliminate the need for licenses and; M3 11 1]

A2 7H BR VT r] 75 1A 3007 12

. Slnce patent trolls usually own and assert only a
relatively few patents, designing around is a viable
strategy to avoid taking licenses from trolls. IR sl
%Li¥ﬁﬁﬁ¢M%ﬂ%ﬁﬁﬁ%%$£X L i

36E S B I L R AFVF ] /3 3R

 Itis more difficult to avoid large patent portfolios of
corporations because they usually include multiple
patents directed to a technology and clalm man
JKEIRG! I |
E%X%%ﬁﬁﬁ%ﬁ%fﬂuﬁ
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« Very difficult to design around a true Essential patent
covering a Standard because the manufacturer must
design its product to comply with the Standard; 1R XX}
7 i b R ) B L AT IR e v, DR G S i v
B bR AE 17

* A licensee’s strategy must depend upon the nature of
the licensor with different strategies being adopted for

trolls, corporations, and patent pools; #%4F 7] A F) 5F i
IRE R T VER] NI R, TR RN 2 ) AL At 2L
EAN[F] 1) s
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Summary

I 7=

D =

« License targets should remain flexible during the period
of a negotiation or litigation and change strategies to
reflect changes in circumstances; 5% HEE VFIA T S
leﬁﬂ H AR DR 20, Bl I 5038 S s DL WA O () A7

« The most important consideration of a license target is to
keep its management and affected business division
continually and fully advised of the magnitude of the risk
presented by a patent assertion and the options
available to the company to address that risk; ¥Fr] H#x
W BB IR, IRFFE B AZ 2SS0 Y 55 5B 1 2L

Haeorih 70 S LA R i sk ) U, DA R 2 w6
2 AU RE R T ) 7 5
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