
 

 
 

Federal Court Denies ESOP Participant Claims for Breach of Fiduciary Duty 
 

June 25, 2009 
 
On May 20, the U.S. District Court for the Eastern District of Missouri, on a motion to dismiss, ruled that 
in order to succeed on a breach of fiduciary duty claim, the complaint must state that the defendant was 
acting in his capacity as a plan fiduciary when he engaged in the alleged misconduct. 
 
In Blankenship v. Chamberlain, 2009 WL 1421201 (E.D. Mo. May 20, 2009), the court considered a 
complaint with five counts, including two claims for breach of fiduciary duty under ERISA (one for 
injunctive relief and one for monetary relief), a common law claim for breach of fiduciary duty, a claim 
under Missouri state law to remove the defendant as an officer of the company and a trustee of the ESOP, 
and a claim for an accounting. 
 
In this case, a group of 16 participants in the Contemporary Carpet Contractors, Inc. Employee Stock 
Ownership Plan (ESOP), the company, and the ESOP filed a complaint against Thomas Chamberlain, the 
sole trustee and fiduciary of the ESOP. The ESOP is the sole shareholder of the company, holding all of 
its issued and outstanding stock. In addition to serving as the sole trustee of the ESOP, Thomas 
Chamberlain also serves as the company’s chief executive officer (CEO), its president, and the chair of 
its board of directors. The claims asserted in the plaintiffs’ complaint arose from allegations of 
mismanagement with respect to the company’s assets and work force, a lack of a functioning board of 
directors, and a general cessation of company operations, all of which threatened the company’s ability to 
continue as a going concern. It is in light of these allegations that the court reviewed the claims for 
breach of fiduciary duty under ERISA.  
 
As to the two claims for breach of fiduciary duty under ERISA, the court said that in order to state a 
claim for breach of fiduciary duty under Section 404 of ERISA, a plaintiff “must allege that (1) 
defendants were fiduciaries of the plan who, (2) acting within their capacities as plan fiduciaries, (3) 
engaged in conduct constituting a breach of an ERISA fiduciary duty.” The court noted that the plaintiffs 
failed to assert facts sufficient to satisfy the second element required to pursue a breach of fiduciary duty 
claim. The court further pointed out that failure to assert that the defendant was acting within his capacity 
as a plan fiduciary was particularly critical in this case as the defendant performed many roles at the 
company as he served as the CEO, president, and chair of the board of directors, in addition to serving as 
the trustee for the ESOP. Given the many roles played by the defendant, the court noted that “the 
defendant can only be liable for action he took or duties he breached while performing ERISA 
obligations.” As a result, the court reasoned that “the relevant question is not whether an employer’s 
action adversely affected a beneficiary’s interest, but whether the employer was acting as a fiduciary 
when he took that action.” In other words, the defendant can only be liable for actions he took or duties 
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he breached while performing ERISA obligations, even if actions taken while not performing ERISA 
obligations did tangentially harm a beneficiary’s interest in an ERISA plan. Consequently, the court 
concluded that the breach of fiduciary duty claims fail to state a claim for which relief can be granted. 
 
The three remaining counts in the complaint were all state law claims. As to these items, the court 
considered whether ERISA preempts Missouri law as it relates to this employee benefit plan. In doing so, 
the court analyzed the seven factors that have been identified by the Eighth Circuit: (1) whether the state 
law negates an ERISA plan provision, (2) whether the state law affects relations between primary ERISA 
entities, (3) whether the state law impacts the structure of ERISA plans, (4) whether the state law impacts 
the administration of ERISA plans, (5) whether the state law has an economic impact on ERISA plans, 
(6) whether preemption of the state law is consistent with other ERISA provisions, and (7) whether the 
state law is an exercise of traditional state power. After analyzing the counts in the complaint, the court 
concluded that the relief sought under the claims was preempted by ERISA. In doing so, the court 
specifically noted that the plaintiffs attempt to bring a state law claim for common law breach of 
fiduciary duty was preempted by ERISA, which provides specific fiduciary standards with respect to 
employee benefit plans. A state law claim for common law breach of fiduciary duty would not be 
permitted as an attempt to provide an avenue around the requirements for bringing an ERISA breach of 
fiduciary duty claim.  
 
As a final point, the court noted that the ESOP did not have standing to bring this lawsuit because only 
the Secretary of the Treasury Department, a participant, a beneficiary, or a fiduciary can bring a lawsuit 
under Section 409 of ERISA. Because the ESOP trustee did not authorize this lawsuit, the ESOP was not 
authorized to bring these claims.  
 
Although the motion to dismiss was granted, the court granted the ESOP participants leave to amend 
their complaint with regard to the breach of fiduciary duty claims. However, in granting the motion to 
dismiss, the court acknowledged that actions taken by an individual who happens to serve as an ERISA 
fiduciary but is not acting as an ERISA fiduciary in taking such actions do not support claims for a 
breach of fiduciary duty under ERISA. To succeed in a claim for a breach of fiduciary duty under 
ERISA, plaintiffs must assert, and then prove, that the actions adversely affecting the beneficiaries of an 
employee benefit plan were taken while the individual was performing as an ERISA fiduciary.  
 
If you have any questions or would like further information on the ESOP issues discussed in this case, 
please contact any one of the following Morgan Lewis attorneys: 
 
Chicago 
David Ackerman  312.324.1170 dackerman@morganlewis.com 
Theodore M. Becker  312.324.1190 tbecker@morganlewis.com 
Brian D. Hector  312.324.1160 bhector@morganlewis.com 
Elizabeth S. Perdue  312.324.1180 eperdue@morganlewis.com 
Louis L. Joseph   312.324.1726 louis.joseph@morganlewis.com 
 
Dallas 
Riva T. Johnson  214.466.4107 riva.johnson@morganlewis.com 
John A. Kober  214.466.4105 jkober@morganlewis.com 
Erin Turley  214.466.4108 eturley@morganlewis.com 
 
Los Angeles 
Scott E. Adamson  213.612.7365 sadamson@morganlewis.com 
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San Francisco 
Marc R. Baluda 415.442.1399 mbaluda@morganlewis.com 
Nicole A. Diller  415.422.1312 ndiller@morganlewis.com 
D. Ward Kallstrom   415.422.1308 dwkallstrom@morganlewis.com 
 
Washington, D.C. 
Gregory C. Braden  202.739.5217 gbraden@morganlewis.com 
Daniel L. Hogans 202.739.5510 dhogans@morganlewis.com 
Gary B. Wilcox 202.739.5509 gwilcox@morganlewis.com 
 
About Morgan, Lewis & Bockius LLP 
Morgan Lewis is an international law firm with more than 1,400 lawyers in 22 offices located in Beijing, 
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, and 
Washington, D.C. For more information about Morgan Lewis, please visit www.morganlewis.com. 
 
IRS Circular 230 Disclosure 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be used, 
and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed herein. For 
information about why we are required to include this legend, please see 
http://www.morganlewis.com/circular230. 

 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any specific 

matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.  
Please note that the prior results discussed in the material do not guarantee similar outcomes.  
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