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On December 21, 2007, the Employee Benefits Security Administration (EBSA) of the Department of
Labor (DOL) issued an advisory opinion (2007-07A) stating that plan fiduciaries risk violating ERISA
by utilizing pension plan assets to promote political positions through proxy resolutions that have no
connection to improving the value of the plan’s investment in a company. This opinion conforms with
and further clarifies the DOL’s position in Interpretive Bulletin 94-2 (the Bulletin).

The advisory opinion responded to a U.S. Chamber of Commerce (the Chamber) request in which the
Chamber expressed concern over the AFL-CIO’s 2008 proxy campaign on conflicts of interests at
company board levels involving healthcare issues. In the advisory opinion, EBSA takes the position
that plan fiduciaries risk violating ERISA’s exclusive purpose and prudence requirements under
Section 404(a)(1)(A)-(B) by using proxy resolutions to pursue legislative, regulatory, or public policy
positions that would provide no clear economic benefit to the plan. Although pension plans are
typically affected by legislation and regulations that affect the national economy, this does not, in itself,
provide a justification for spending plan assets to promote proxy positions that would not enhance the
value of the investment. The advisory opinion points to the Bulletin, which alternatively provides that a
plan fiduciary must use procedural prudence when considering a proxy proposal or engaging in
activities that influence the management of a corporation. A fiduciary accomplishes this by first
reviewing the cost of the action and thereafter moving forward only if the fiduciary concludes that the
activity is reasonably likely to enhance the value of the investment and that it will not place unrelated
(e.g., social or political) objectives ahead of the interests of plan participants and beneficiaries.
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IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax
advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or
(i1) promoting, marketing or recommending to another party any transaction or matter addressed herein.
For information about why we are required to include this legend in emails, please see
http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.
Please note that the prior results discussed in the material do not guarantee similar outcomes.
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