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Net Operating Loss Carryback Period Extended for Certain Small Businesses 
 

March 20, 2009 
 
The recently enacted American Recovery and Reinvestment Act of 2009 (the stimulus bill) extended the 
carryback period over which certain 2008 and 2009 net operating losses (NOLs) can be applied against 
prior years’ taxable income. For certain small businesses, this carryback period has been extended from 
two years to up to five years. The use of the additional carryback period is wholly elective at the option of 
the small business, but may require action as soon as April 17, 2009 for those small businesses wishing to 
take advantage of the extended carryback period. On March 16, 2009, the Internal Revenue Service (IRS) 
published guidance on how to make the extended carryback election and on other administrative aspects 
of the extended carryback period.  
 
Section 1211 of the stimulus bill allows an “eligible small business” to elect to apply its NOL for its tax 
year ending in 2008 (or, at the election of a business with a noncalendar tax year, beginning in 2008) 
against taxable income earned in its prior five tax years. Absent this extension, losses could only be 
carried back to the prior two tax years. To qualify as an “eligible small business” for purposes of Section 
1211, the business cannot have average annual gross revenues over a three-year period (ending with the 
tax year of the NOL to be carried back, as interpreted by the IRS) in excess of $15,000,000.  
 
If a small business previously elected to waive the carryback of its 2008 net operating losses, it can still 
take advantage of this provision, but to do so it must revoke its prior election on or before April 17, 2009. 
If the small business operates on a fiscal-year basis, the election can be made for either the tax year that 
ends in 2008 or that begins in 2008, but not for both years. The election under Section 1211 of the 
stimulus bill is irrevocable. In addition, the small business can accelerate the refund created by the loss 
carryback by using either Form 1045 (Application for Tentative Refund) for small businesses that are not 
corporations or Form 1139 (Application for Tentative Refund) for small businesses that are corporations.  
 
The IRS is providing additional staff to ensure that these refund applications are processed as quickly as 
possible and hopes to be able to issue refunds within 45 days of receipt of the applicable Form 1045 or 
1139. The IRS’s News Release can be accessed at http://op.bna.com/dt.nsf/r?Open=csaz-7q7n5v. The 
IRS’s Revenue Procedure on the loss carryback can be accessed at http://op.bna.com/dt.nsf/r?Open=csaz-
7q7n68. In addition, the IRS has issued helpful Questions and Answers on Section 1211 that can be 
accessed at http://op.bna.com/dt.nsf/r?Open=csaz-7q7n62. However, there are still some unresolved 
questions concerning the application of Section 1211 to eligible small businesses that are classified as 
partnerships for federal income tax purposes. 
 
If you have any questions on any of the issues discussed in this LawFlash, please contact any of the 
Morgan Lewis attorneys listed below: 

http://op.bna.com/dt.nsf/r?Open=csaz-7q7n5v
http://op.bna.com/dt.nsf/r?Open=csaz-7q7n68
http://op.bna.com/dt.nsf/r?Open=csaz-7q7n68
http://op.bna.com/dt.nsf/r?Open=csaz-7q7n62
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Chicago 
David Ackerman   312.324.1170   dackerman@morganlewis.com  
Theodore M. Becker   312.324.1190   tbecker@morganlewis.com  
Brian D. Hector   312.324.1160   bhector@morganlewis.com  
Elizabeth S. Perdue   312.324.1180   eperdue@morganlewis.com  
Louis L. Joseph   312.324.1726   louis.joseph@morganlewis.com  
 
Dallas 
Riva T. Johnson   214.466.4107   riva.johnson@morganlewis.com  
John A. Kober    214.466.4105   jkober@morganlewis.com  
Erin Turley    214.466.4108   eturley@morganlewis.com  
 
Los Angeles 
Scott E. Adamson   213.612.7365   sadamson@morganlewis.com  
 
San Francisco 
Marc R. Baluda   415.442.1399   mbaluda@morganlewis.com  
Nicole A. Diller   415.422.1312   ndiller@morganlewis.com  
D. Ward Kallstrom    415.422.1308   dwkallstrom@morganlewis.com  
 
Washington, D.C. 
Gregory C. Braden   202.739.5217   gbraden@morganlewis.com  
Daniel L. Hogans   202.739.5510   dhogans@morganlewis.com  
Gary B. Wilcox   202.739.5509   gwilcox@morganlewis.com  
 
About Morgan, Lewis & Bockius LLP 
Morgan Lewis is an international law firm with more than 1,400 lawyers in 22 offices located in Beijing, 
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, and 
Washington, D.C. For more information about Morgan Lewis, please visit www.morganlewis.com. 
 
IRS Circular 230 Disclosure 
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be used, 
and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or (ii) 
promoting, marketing or recommending to another party any transaction or matter addressed herein. For 
information about why we are required to include this legend in emails, please see 
http://www.morganlewis.com/circular230. 

 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any specific 

matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.  
Please note that the prior results discussed in the material do not guarantee similar outcomes.  
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