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EPA Proposes Standards for Cooling Water Intake Structures at Existing Facilities

April 1, 2011

On March 28, the U.S. Environmental Protection Agency (EPA) issued proposed regulations under 
section 316(b) of the Clean Water Act that set standards applicable to cooling water intake structures for 
the protection of aquatic organisms. The proposed regulations would require existing large power plants 
and manufacturing facilities that withdraw water from adjacent water bodies exclusively for cooling to 
limit the number of aquatic organisms that are killed when they are pinned against the facility’s intake 
structure or that are drawn into the facility’s cooling system. The section 316(b) standards would be 
implemented through National Pollutant Discharge Elimination System (NPDES) permits issued to the 
covered facilities.

EPA developed the proposed regulations pursuant to section 316(b) of the Clean Water Act, which 
requires EPA to set standards such that that “the location, design, construction, and capacity of cooling 
water intake structures reflect the best technology available for minimizing adverse environmental 
impact.” EPA had adopted regulations in 2004 pursuant to section 316(b) that were applicable to 
existing power plants, but suspended those regulations in 2007 following legal challenges filed by 
environmental groups and the industry, and a subsequent decision by the U.S. Court of Appeals for the 
Second Circuit that rejected and remanded back to EPA significant aspects of the regulations.1

These most recent proposed section 316(b) regulations apply to existing power plants and manufacturing 
facilities that have the capacity to withdraw at least two million gallons of water per day from an 
adjacent water body and that use at least 25% of the water that they withdraw exclusively for cooling.
Previously, manufacturing facilities had been subject to a different rulemaking under section 316(b), but 
EPA now is proposing that existing power plants and all manufacturing facilities be subject to the same 
standards.

Covered facilities would be subject to a limit on the number of fish and other aquatic organisms that are 
killed when they are pinned against the intake structures of the facility’s cooling water system 
(impingement). The facility would need to work with the state agency that issues its NPDES permit, or 
the EPA where EPA issues the NPDES permit, to determine the best technology to meet this 

                                                
1. See our April 2, 2009 Energy LawFlash, “Supreme Court Restores the Use of Cost-Benefit Analysis Under the Clean 

Water Act for Cooling Water Intake Structures,” available at 
http://www.morganlewis.com/pubs/Energy_CoolingWaterIntakeStructures_LF_02apr09.pdf, for a discussion of the litigation 
on the earlier section 316(b) regulations.

http://www.morganlewis.com/pubs/Energy_CoolingWaterIntakeStructures_LF_02apr09.pdf
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impingement limit. Alternatively, the facility could limit the velocity of its cooling water intake to no 
greater than 0.5 feet per second. The proposed regulations provide that covered facilities are required to 
meet the impingement standard as soon as possible, but no later than eight years after the effective date 
of the rule.

Covered facilities that withdraw at least 125 million gallons of water per day also would be required to 
conduct studies to determine the appropriate controls to limit the number of aquatic organisms drawn 
into the facility’s cooling water system (entrainment) and killed. The regulations provide that the 
entrainment mortality control technology to be used will be determined on a case-by-case basis based on 
the results of data collected from the applicable water body and facility. The process for determining the 
appropriate entrainment controls would include public participation. Alternatively, the facility could 
reduce its cooling water intake to a volume commensurate with that of a closed-cycle system, such as 
cooling towers. The proposed regulations provide that the schedule for implementing entrainment 
mortality controls will be determined on a case-by-case basis.

If the owner or operator of a nuclear facility can demonstrate that compliance with the section 316(b) 
standards conflicts with a safety requirement established by the U.S. Nuclear Regulatory Commission 
(NRC), the proposed regulations provide that either EPA or the state agency authorized to issue NPDES 
permits must make a site-specific determination of the best technology available for minimizing adverse 
environmental impact without conflicting with safety requirements. Before making such a 
determination, EPA or the state agency would be required to consult with the NRC.

According to the proposed regulations, new units built at the sites of existing facilities will be required 
to meet the impingement mortality limitations of existing facilities and must limit entrainment by 
reducing intake flow commensurate with closed-cycle cooling or by demonstrating an entrainment 
mortality reduction equivalent to at least 90% of the entrainment mortality reduction that could be 
achieved by reducing its intake flow commensurate with closed-cycle cooling.

The proposed regulations contain detailed instructions on the studies that covered facilities must conduct 
on their water body and operations and the data that the facilities must report to EPA or to their state 
permitting authority. We encourage the owners and operators of potentially covered facilities to consider 
these data collection, monitoring and reporting obligations carefully when reviewing the proposed 
regulations.

EPA is accepting comments on the proposed rule for 90 days from its date of publication in the Federal 
Register, which is expected soon. The final regulations are scheduled to be published in July 2012.

If you have any questions regarding this rule proposal, please contact the following Morgan Lewis 
attorneys.

Harrisburg
Maxine M. Woelfling 717.237.5065 mwoelfling@morganlewis.com

Philadelphia
John J. McAleese, III 215.963.5094 jmcaleese@morganlewis.com

Princeton
Christopher J. McAuliffe 609.919.6619 cmcauliffe@morganlewis.com
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Washington, D.C.
Alex S. Polonsky 202.739.5830 apolonsky@morganlewis.com
Kenneth A. Rubin 202.739.5140 krubin@morganlewis.com
Ronald J. Tenpas 202.739.5435 rtenpas@morganlewis.com

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com. 
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