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Managing Merger
Control in the Era of
Globalization
B Y J O N A T H A N N . T . U P H O F F A N D A L E X I S J A M E S G I L M A N

GLOBALIZATION HAS DRAMATICALLY
changed the practice of merger control. The num-
ber of countries with merger-control regimes—
that is, a system under which parties to mergers,
acquisitions, and other transactions must submit

those transactions for review by antitrust authorities—has
grown substantially.1 Consequently, even parties to small acqui-
sitions must navigate merger-control proceedings in at least a
few jurisdictions around the globe.

Filing requirements vary by country, often greatly. In some
jurisdictions, the filing obligation is triggered by volume of
sales, and in others, by market share. For example, a filing is
required in Germany if (1) the buyer’s and target’s combined
worldwide revenues exceed €500 million, (2) one party’s rev-
enues in Germany exceed €25 million, and (3) the other party’s
revenues in Germany exceed €5 million. Brazil has alternative
filing triggers—one based on revenues and one based on the
parties’ market share. Still, many aspects of the filing analysis
and notification process are common across jurisdictions.
Understanding the key similarities and differences among juris-
dictions where filings are often required and preparing clients
for what will be required of them will make the process sim-
pler, more efficient, and more effective.

Counsel faced with navigating the rocky waters of inter-
national merger control and the filing requirements involved
in the 100-plus jurisdictions in which a transaction may need
to be notified should start with several foundational questions:

Is the Transaction Reportable?
The first step in any multi-jurisdictional filing analysis is deter-
mining whether the transaction falls within the scope of the
applicable merger-control legislation, even before checking
whether the relevant filing thresholds are met. Countries’ merg-
er-control laws identify one or more “qualifying events” that
trigger filing obligations. A number of useful resources provide
information on the filing requirements:

▪ Commercial guides. One place to start is by consulting
commercial merger-control overviews.2 These guides contain
responses to a standardized set of questions about filing require-
ments and procedures in dozens of jurisdictions. While these
guides are convenient, it is important to double-check their
information because they are usually updated only once a year
and therefore may not cover recent changes. Private practi-
tioners also publish guides.3 Numerous antitrust-news publi-
cations4 report on changes to existing laws, and these can be
used to supplement the commercial guides.

▪ Competition authority Web sites. Most competition
authorities have Web sites containing links to legislation and
forms, and often to merger-control decisions as well. Most
Web sites have a section translating key legislation into English.
Several sites compile competition authority Web addresses.5

The International Competition Network,6 a forum through
which national competition authorities cooperate to improve
competition-law enforcement, also publishes helpful summaries
of its members’ merger-control requirements (although these are
not necessarily updated regularly).7

▪ Bar associations. Some bar associations have Web sites
that provide links to competition legislation in even far-flung
jurisdictions.8 Some bar associations publish “hard copy”
guides.9

▪ Local counsel. Local counsel in each jurisdiction can
advise clients and other counsel if there is a filing obligation,
especially in close cases. If the client or its primary counsel does
not have local counsel in a particular jurisdiction, common
ways to identify local counsel include asking colleagues for a
reference, referring to commercial guides to identify the author
of the chapter on filing in that country, and noting which
local counsel serve as speakers and presenters at CLEs.

Quantitative events: Almost all jurisdictions require par-
ties to notify share or asset acquisitions exceeding certain
thresholds. Most jurisdictions require notifying the acquisition
of 50 percent or more of a target company’s voting securities
or assets. Several jurisdictions (including Austria, Canada,
Germany, Japan, Mexico, South Korea, and Taiwan) require
notification where the buyer’s shareholding reaches a lower
level, e.g., 10, 25, or 35 percent.

Qualitative events: Most jurisdictions outside the U.S.
follow the approach developed by the European Commission
(EC), requiring filings where a buyer acquires “control” over a
separate business (sometimes called an “undertaking”).10

“Control” is usually defined as the ability directly or indirect-
ly to exercise “decisive influence” over the target. Control may
be “positive” or “negative.”

Positive control includes the ability to cast a majority of the
votes at the shareholder or board level or the contractual right
to manage another company. Even without holding a majori-
ty of the voting shares, however, a shareholder may be deemed
to have control if its minority position routinely accounts for a
majority of the votes actually cast at the shareholders’ meeting.

Negative control means the de jure or de facto ability to
block the adoption of strategic business decisions, such as the
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adoption of a company’s business plan or budget, senior man-
agement appointments, or strategic investments. Such block-
ing rights often arise where the shareholders’ agreement pro-
vides for supermajority voting or requires the votes of different
parties’ directors to make key decisions. A few countries,
including Brazil, Germany, and the United Kingdom, allow
the exercise of jurisdiction based on an “influence” standard
that falls short of even negative control. In Brazil, for example,
a minority share acquisition, no matter how small, can lead to
a filing obligation if that minority shareholding gives the buyer
some indicia of influence over target’s management, such as the
right to a board seat.

Joint ventures: Many jurisdictions expressly require the
notification of “joint ventures.” But many jurisdictions, par-
ticularly those that follow the EU model, limit this require-
ment to “full function” joint ventures, i.e., those that create
stand-alone entities able to act independently of their parents.
This distinction, which arose from a now-outdated jurisdic-
tional compromise, has little substantive justification, but it
can determine which competition authorities review a trans-
action. Note that some jurisdictions require the notification of
joint ventures but do not expressly define the term.

Options: Most jurisdictions do not require filings when an
option is acquired but do when an option is exercised. Some
jurisdictions, however, may require the option acquisition to
be notified at an earlier date if the option is certain to be exer-
cised by a specific date or gives the acquirer strategic leverage
over the target.

Debt acquisitions: Debt investments generally do not trig-
ger filing obligations. Still, notification may be required if the
debt agreement gives the buyer significant control rights over
the strategic operations of the debtor, e.g., the right to appoint
managers or directors of the debtor or to veto strategic deci-
sions. Converting debt into equity usually requires notification
if the conversion exceeds the otherwise applicable filing thresh-
olds, although some jurisdictions, such as the United States,
provide limited exceptions in bankruptcy reorganizations.11

IP licenses: Although certain exclusive licenses are notifiable
in the United States and Canada, most jurisdictions do not
require notification of the acquisition of IP rights because IP
rights alone are not considered to constitute a business. This
does not mean, however, that such acquisitions are immune
from antitrust scrutiny; instead, they are treated as potential-
ly restrictive (non-merger) agreements rather than as asset
acquisitions.

Does the Transaction Meet the Notification
Thresholds?
Most jurisdictions’ merger-control thresholds differ from HSR
thresholds in that they are based on the size of the buyer and
target rather than the size of the transaction. The most com-
mon form of threshold looks to both the parties’ combined
global or national sales and their individual sales within the
jurisdiction. Additionally, some countries look to the value of
the parties’ assets, globally or within the jurisdiction. A small

minority of countries (notably Brazil, Israel, Portugal, Spain,
Taiwan, and Turkey) require notifications when one or both
parties’ market shares exceed a specified level (usually 20 per-
cent or higher). Although the thresholds are often expressed in
simple terms, properly applying them is not always easy.

Whose sales or assets are taken into account? Most juris-
dictions base their notification thresholds on the aggregate
sales or assets of the “control groups” to which the buyer and
the target, respectively, belong. A control group comprises the
immediate entity, any entities it directly or indirectly controls,
any parent entities that directly or indirectly control the imme-
diate entity, and any other entities that the parents directly or
indirectly control. Most (but not all) jurisdictions limit the rel-
evant control group on the seller’s side to entities or assets
comprising the target, that is, excluding the seller and its
retained businesses.

The “control group” concept differs somewhat from the
U.S. concept of ultimate parent entity (UPE), in that “control”
can involve voting rights, economic rights, management rights,
and other positive and negative control rights. By contrast, in
the United States the UPE is determined through bright-line
tests: holding 50 percent or more of the voting securities or hav-
ing the contractual right to appoint at least half the board direc-
tors of a corporation, or having 50 percent or more of the eco-
nomic rights (profits or assets on dissolution) in a noncorporate
entity.12 This can lead to different outcomes where complicat-
ed ownership structures or management contracts are involved.
For example, in private equity acquisitions, the EU will typically
treat all investment funds under common management as a sin-
gle group, whereas each investment fund is typically its own
UPE for HSR purposes. Some countries, however, take a much
narrower view of the relevant notifying entities, looking only at
the immediate contracting parties.

How are sales calculated? Remarkably, most jurisdictions
do not specify clearly how to calculate sales. The EU model,
which is fairly widely followed, looks to sales of goods and serv-
ices in the ordinary course in the last fiscal year, net of post-sale
price adjustments (e.g., rebates) and sales taxes, adjusted for the
sales of any businesses acquired or divested since the comple-
tion of the relevant financial year.

To which country should sales be attributed? How sales
are attributed is a key issue because it can significantly affect
the filing analysis. The EU model usually allocates sales to the
country where the purchasing decision was made, which is
usually the invoice address rather than the shipping or man-
ufacturing address. Sometimes this means that sales are attrib-
uted to one country even though the product is actually
shipped to another country (i.e., based on “bill to” versus
“ship to” sales data). A few jurisdictions take different
approaches. For example, one prong of Canada’s test looks at
sales “in or from” Canada, which essentially captures all sales
originating in Canada, while the second prong of the test
looks at sales “in, from, or into” Canada, which captures all
sales with any connection to Canada.13

How are assets calculated? In jurisdictions with asset-based
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thresholds, assets are usually calculated by reference to the tar-
get’s “statutory accounts” (i.e., the accounts that a company is
required to report under the laws of the jurisdiction of incor-
poration) in the jurisdiction. These accounts may differ from
“management accounts” (the accounts that management uses
to monitor the performance of the company as a whole), which
often do not make clear distinctions between subsidiaries.
Inexperienced antitrust counsel frequently miss filing require-
ments because of differences between management accounts
and statutory accounts.

What is the reference year? Most jurisdictions refer to par-
ties’ sales or assets in the most recently completed financial
year, although some refer to a calendar year. Other jurisdic-
tions focus on the most recently completed financial year for
which audited returns are available. Frequently, this means
that the relevant revenues for filings made during the first
three or four months of the year are likely the revenues for the
second-prior year (e.g., the analysis filings made in March
2010 may be based on 2008 revenues). Complications can
arise in cases where the target has undergone a lengthy bank-
ruptcy reorganization because the most recent audited
accounts may have no relation to the present size or per-
formance of the company.

Which exchange rate should be used? Exchange rates
can fluctuate dramatically over the course of a year, and using
a spot rather than an average exchange rate can lead to signif-
icantly different outcomes. Some jurisdictions, including
the EU, apply the average exchange rate over the course of
financial year under consideration, as published by the Central
Bank. Others, such as Canada, apply a single, end-of-year
exchange rate as published by the national bank,14 while
Mexico uses the most recent exchange rate published by the
national bank.15 Many jurisdictions either do not specify the
exchange rate or refer vaguely to good accounting practice,
which may give the practitioner some leeway.

How is market share calculated? Calculating market shares
is difficult for at least two reasons. First, the market-share
analysis often needs to be done quickly and early in the process,
before antitrust counsel have fully explored the extent of any
overlaps in the parties’ products or services. Second, the cal-
culation implicates two ultimate questions in antitrust analy-
sis: what is the proper market definition and does the transac-
tion raise a substantive antitrust problem. To conduct the
analysis, antitrust practitioners need to understand the parties’
business, ask whether the client keeps market share data, deter-
mine whether there is any relevant precedent in the jurisdiction
defining the market, and, if not, develop a defensible market
definition. Here, as in other areas, one should not blindly
accept the client’s market share data because the client’s busi-
ness definition of the “market” may not constitute a relevant
product market for antitrust purposes. In some transactions, it
will be obvious that there is no overlap. In others, one or both
of the parties may have such trivial revenues in the country that
there is little risk that the market share threshold is met. Where
there are significant overlaps and little precedent, the market-

share calculation starts approaching a full antitrust analysis,
including consideration of supply and demand substitution.

Who Has to Notify?
Unlike the United States, most jurisdictions require a single
notification and place the burden of filing on the buyer alone.
The seller, however, usually possesses much of the required
information. Therefore, it is essential for purchasers to secure
a contractual obligation—generally included in the purchase
agreement’s antitrust covenant—requiring the seller’s full coop-
eration to prepare merger-control submissions.

What Are the Sanctions for Failure to
Notify/Obtain Clearance?
In many jurisdictions (e.g., the EU), a transaction is not legal-
ly enforceable until clearance is obtained. The sanctions for fail-
ure to obtain clearance, in most jurisdictions, fall on the buyer
because it has the filing obligation and because, as a practical
matter, the seller may no longer exist if the deal has closed.
Frequently, the maximum fines are substantial (e.g., up to 10
percent of annual worldwide aggregate group revenues),
although the actual level of fines imposed varies substantially
from jurisdiction to jurisdiction. A number of jurisdictions
have criminal sanctions, although actual instances of jail time
are extremely rare. Perhaps more significant than the civil
penalties for failure to file, however, is the harm to the client’s
reputation with the regulatory agency. Antitrust agencies tend
to have long institutional memories, and companies that are
perceived to cheat or to be arrogant receive closer scrutiny, even
in benign transactions. Still, particularly in more far-flung
jurisdictions, clients may be tempted to risk incurring the fines
and ill will, especially where the likely fine will be significant-
ly less than the financing or other costs of a delayed closing.

How Long Will It Take to Secure Clearance?
Timing is a critical issue, both for the antitrust lawyers and the
deal people. One of the first questions every antitrust lawyer
should ask the client or the corporate lawyers is, “When do the
parties want to close?” The answer will drive the process,
although several factors affect timing.

Filing deadlines. Most jurisdictions do not have filing
deadlines because they simply prohibit parties from closing
before clearance is granted or the waiting period expires. A
handful of jurisdictions (including Brazil and Portugal) still
require parties to submit their filing within a defined period
after the parties sign a binding or definitive agreement, such as
an executed purchase agreement (as opposed to a non-binding
letter of intent or memorandum of understanding).

Earliest date for filing. The earliest date on which parties
can file varies significantly. In Germany and Austria, for exam-
ple, parties are free to notify a transaction regardless of whether
they have any documentation or even the good faith intention
to close. The EU allows parties to file on the basis of a letter
of intent or memorandum of understanding, if the parties
have the good faith intent to implement the transaction. A



number of jurisdictions, however, will not allow the parties to
file without a definitive agreement.

Time required to prepare the notification. The time
required to prepare merger-control filings should not be under-
estimated. As discussed below, most jurisdictions outside the
United States require significantly more information about
the parties and the markets involved, and parties often must
provide notarized, and occasionally apostilled,16 translations of
corporate documentation. Preparing a filing can take several
weeks or more, even in deals without substantive issues. (If the
transaction does present substantive issues, the parties should
factor in even more time and/or dedicate more resources.)
Often the parties (particularly sellers) want to proceed prompt-
ly to closing and do not want the notification process to delay
closing. Counsel need to understand the client’s scheduling
needs, ensure that the client has realistic expectations, and
build a realistic filing deadline into the transactional agree-
ment—or at least avoid committing to an overly ambitious fil-
ing deadline. An unrealistic contractual deadline for filings
can easily backfire, either because the client is unable to satis-
fy the condition, leading to a contract breach, or because, in
the rush to prepare the notifications, important substantive
issues are overlooked and later become obstacles to clearance.

Non-suspensive and post-closing filings. Like the United
States, most jurisdictions prohibit closing the deal until clear-
ance is granted or the waiting period has expired. Two notable
exceptions—Brazil and Italy—allow parties to close before
receiving clearance, subject to the risk that they will be forced
to make divestitures if the transaction is subsequently chal-
lenged. These authorities also may order parties not to imple-
ment the transaction prior to clearance. Additionally, some
countries (e.g., South Korea) merely require post-closing noti-
fications for certain types of transactions.

Voluntary filings. In jurisdictions with voluntary filing
regimes (notably Australia, New Zealand, Singapore, and the
UK), the parties have no legal obligation to submit informa-
tion about the transaction unless the antitrust authorities ini-
tiate proceedings. Despite the “voluntary” nature of this sys-
tem, counsel should seriously consider filing (or otherwise
voluntarily submitting information) in jurisdictions where a
transaction is likely to raise competition issues, even if the
transaction is not ultimately problematic.

Review periods. Outside of the United States, most juris-
dictions follow a two-stage process, in which all notifiable
transactions are subject to an initial review period, and trans-
actions that raise antitrust concerns are subject to a second, in-
depth investigation. Unlike the U.S. practice, not only the
initial review but also the second-phase investigation is usual-
ly subject to binding time limits, typically one month to six
weeks for the first phase, and two to four months for the sec-
ond phase. Although this can facilitate estimates of the time
required for clearance, several variables can still delay the
process. For example, the regulators may deem the filing
incomplete and require additional documentation before
accepting the filing or starting the investigative period. On the

other hand, some countries (e.g., Germany) may issue clear-
ance well before the first phase deadline if the transaction pres-
ents no substantive antitrust issues (similar to early termination
in the United States).

Completeness. Waiting periods generally do not begin until
the competition authority has accepted the filing as complete.
In China and the European Union, this can add days, weeks,
or even months to the process. The regulators may require dia-
logue or “negotiation” before accepting the filing as complete.
Occasionally, a regulator will inform the parties several days or
even weeks into the first phase (or sometimes second phase) that
the notification lacked sufficient information about a particu-
lar issue, making the notification incomplete, meaning the
investigative period has not yet begun. To minimize this risk,
local counsel often advise providing what appears to U.S. coun-
sel as more information than the notification instructions
require, in order to forestall additional rounds of questions
from the regulators that may delay clearance. Although local
counsel usually are responding to the realities of the process in
their own jurisdiction, primary counsel need to be watchful for
local counsel who (from inexperience or other reasons) recom-
mend providing too much information rather than too little—
which also can invite unnecessary questions causing delays.

Pre-notification discussions. To minimize the number of
incompleteness declarations, the EU introduced what is effec-
tively a mandatory pre-notification period, during which the
authority reviews and comments on draft filings, ostensibly to
ensure completeness. A number of other jurisdictions have
adopted this practice, with varying degrees of compulsion.
Pre-notification discussions can add weeks or months to the
process, particularly where a transaction has market-defini-
tion issues or involves high market shares. These discussions
can be very helpful, not only by ensuring that the notification
will be accepted as complete, but also by allowing parties to
begin addressing competition issues before the authority’s clock
has formally started, thereby reducing the likelihood of a
lengthy and expensive second-phase investigation. Pre-notifi-
cation discussions, however, are not subject to time limits, and
the duration is often outside of antitrust counsel’s control.
This can make it difficult to comply with rigid contractual fil-
ing deadlines, so contract language should provide an appro-
priate cushion for such discussions.

Holidays. Most jurisdictions extend their merger-review
periods to account for intervening public holidays, and, in
some jurisdictions, competition authorities formally close for
summer or winter holidays. Consequently, local counsel
should be consulted to determine whether there are any
holidays that could affect the clearance timeline. Moreover,
particularly in Europe, it is not unheard of for government
reviewers to declare filings incomplete or throw cases into sec-
ond phase if a crucial stage of the review would take place dur-
ing a holiday period, when the agencies are understaffed.
Therefore, European counsel often recommend avoiding fil-
ings that will be investigated during vacation or holiday peri-
ods, especially in August and December.
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Derogation. Most merger-control laws allow the competi-
tion authority to grant a derogation (essentially a waiver) from
the obligation to suspend closing until clearance. In practice,
competition authorities grant derogations only rarely but may
do so in compelling circumstances. While counsel should be
careful to manage the client’s expectations, counsel can explore
whether a derogation might be available in cases of demon-
strable urgency.

Considering all these factors, antitrust counsel may need to
set or adjust a client’s and deal counsel’s expectations about the
timing for clearance and closing. Early communication with
clients and deal counsel about timing is critical where clearance
delays could put deal financing or the buyer’s exclusivity at risk.
Where there are multiple filings, clients and deal counsel often
find it helpful to have a table listing each jurisdiction where fil-
ings are required, the applicable waiting period, and whether
it is suspensive, and to receive updated tables as filings are
made and clearances obtained.

How Much Will It Cost?
This varies greatly. There are no fees for an EU filing. Many
national jurisdictions, however, require filing fees, which can
vary widely and add tens of thousands of dollars to transaction
costs. For example, the filing fee in Brazil is approximately
US$25,000. Germany assesses a post-investigation adminis-
trative fee, ranging from approximately a few thousand Euros
up to €50,000, based on the transaction’s complexity.17

Filing fees are typically paid to local counsel, who then pay
the fee for the client. Local counsel generally do not want to
advance the fees, so the client should be prepared to pay local
counsel before the filing is made.

What Is Submitted with the Filing?
Most merger-control regimes require the submission of sig-
nificantly more information than HSR filings. Early in the fil-
ing process, counsel needs to identify someone at the client to
collect the requisite information and documents. Typically,
in-house counsel either serves as point person for such requests,
or antitrust counsel works directly with the client’s deal lead,
CFO, comptroller, corporate secretary, division head, and/or
other finance-department personnel.

Filing contents vary by jurisdiction, but the following are
common elements in most jurisdictions:

Notification form. Most jurisdictions outside the United
States require a detailed narrative description of the parties and
their activities, the parties’ local and worldwide revenues, the
transaction structure, the deal rationale, the relevant product
and geographic markets involved, and an assessment of the
competitive effects of the transaction. Most jurisdictions
require the buyer and the target to provide contact details for
their top customers, suppliers, and competitors. Many com-
petition authorities place a much greater emphasis on market
shares—and often will not accept that companies are unable to
estimate market shares. Although U.S. counsel instinctively
chafe at the idea, companies often find themselves having to

provide “back of the envelope” market share estimates to sat-
isfy filing requirements. Additionally, parties typically must
describe entry and entry barriers, buyer power, efficiencies,
research and development, and price levels. Other jurisdic-
tions go even further. The EU, Poland, and China, for exam-
ple, require parties to identify any trade associations they
belong to; Taiwan requires the parties to describe the harm that
would result if the transaction is not approved and the parties’
cost of production or operation, prices, and sales of key prod-
ucts and services, for the last five years; Korea requires dates of
incorporation, date of initial public offering (if applicable), and
paid-in capital information for filing parties.

Transaction documents. With a few exceptions, most juris-
dictions require at least a signed letter of intent or term sheet,
if not a definitive agreement, to be submitted with the filing.
Additionally, some jurisdictions (e.g., Brazil and China) require
the agreement to be translated. This adds to transaction
expenses, can add a day or more to filing preparations, and may
make it difficult to sign and file immediately if the corporate
lawyers are revising the contract right up until signing.

Corporate documents. Almost all jurisdictions require the
submission of annual reports and financial statements, often
covering several years. A number of countries require a range
of other corporate documents. For example, Mexico requires
certificates of incorporation and by-laws for each party to the
transaction and their Mexican subsidiaries. Some countries
require that these documents be notarized and apostilled,
although in some cases a signed certification will suffice.
Additionally, a number of countries require that most or all
documentation be translated into the local language (although
in many cases it is possible to negotiate with the competition
authority to limit the scope of what must be translated).
Antitrust counsel should not underestimate the time and cost
required to obtain translations.

Substantive documents. With the notable exception of the
EU, most jurisdictions do not require parties to submit inter-
nal documents analyzing the deal with respect to competition
(like Item 4(c) of the HSR form). Most authorities, however,
have the power to request such documents, so antitrust coun-
sel should give clients the same guidance on document creation
that they would give for HSR filings, such as not writing doc-
uments that exaggerate either party’s competitive position,
their ability to affect pricing post-closing, or that suggest an
anticompetitive deal.

Is the Filing Confidential?
In some transactions, keeping the deal confidential is impor-
tant to the parties. This is relatively easy in the United States,
but parties have less control over confidentiality outside the
United States. For example, some jurisdictions, such as the EU
and Germany, publish a notice regarding the transaction upon
receipt of the formal filing. This may be an issue for both par-
ties (but particularly for a seller) if a definitive agreement has
not been signed, because of business distraction and uncer-
tainty for employees and customers. Antitrust counsel need to



understand confidentiality sensitivities up front and, if the
other party to the transaction might not share those sensitivi-
ties, counsel need to address that in the contract covenants—
and perhaps be prepared with a communications plan for
employees, customers, and suppliers.

Is There a Way to Avoid Filing?
Eventually, every merger-control lawyer has a deal that appears
to trigger a filing in some remote country where the filing
thresholds are met but the target has no presence or the par-
ties’ combined sales amount to less than the cost of obtaining
merger clearance. What then?

Look for statutory limits on jurisdiction. The scope of
many countries’ competition laws is expressly limited to acts
that have an effect on competition within the country. There
may be no such effect when the target has no sales or assets in
the country.

Check the enforcement policy. Several countries have
adopted formal or informal policies limiting the circumstances
under which they will investigate an extraterritorial (i.e., for-
eign-to-foreign) transaction. Note, however, that even after
closing, many jurisdictions will review a non-reportable trans-
action that raises substantive antitrust concerns if they learn of
the deal. Local counsel will know whether the competition
authority actively monitors press reports for deal signings and
closings.

Ask the right questions. Merger control is a relatively new
creature in many jurisdictions and, frequently, neither local
counsel nor the regulator has much experience applying the
law. Whether the law extends to extraterritorial mergers with
no impact inside the territory is often ambiguous. Com-
petition authorities usually take an expansive view of their
jurisdiction. Particularly in formerly socialist-state jurisdic-
tions, local counsel tend to defer to the competition author-
ity’s interpretation of its jurisdiction—usually saying, yes, a fil-
ing is required. When pressed, however, local counsel may
concede that there is no precedent on the correct construction
of the competition authority’s jurisdiction and that the com-
petition authority has never pursued extraterritorial mergers
for failure to file and is unlikely to do so.

Accept reality. Sometimes there is no way to avoid filing.
In such cases, counsel should be prepared to advise their client
on the penalties and other legal consequences for failing to file
and the likelihood of an enforcement action. Local counsel
should advise primary counsel on those risks. In some cases,
clients may be willing to accept the risk of not filing where the
parties have a de minimis local presence and there really is no
potential for competitive harm.

What Happens If There Are Substantive Issues?
Foreign jurisdictions have the power to block transactions
between U.S. companies, as Boeing/McDonnell Douglas,18

WorldCom/Sprint,19 and GE/Honeywell 20 attest. The sophisti-
cation and capabilities of the antitrust authorities around the
world can vary significantly, and the process can differ sub-

stantially from the U.S. process in many, but not all, respects.
Timing. The U.S. process is unusual in leaving control over

the duration of the “second phase” process largely in the hands
of the merging parties. Elsewhere, competition authorities are
ordinarily required to clear or block the transaction within a set
deadline, typically three or four months from launching the in-
depth investigation. The process in the EU and many other
jurisdictions tends to be “front loaded,” so the parties typical-
ly need to discuss remedies much sooner after formally noti-
fying their transactions than in the United States. Therefore,
it is crucial that antitrust counsel ensure that foreign filings are
timed to allow negotiation of remedies simultaneously in all
jurisdictions (or at least the jurisdictions that will take the
most active interest), so as not to end up in a situation where
one regulator rejects the remedies negotiated with another.

Inquisitorial versus Adversarial Processes. U.S. antitrust
counsel are accustomed to an adversarial process in which the
government is an adverse party that has to go to court or a
court-like body to block or impose conditions on a transaction.
Most other countries (with a few exceptions, such as Austria,
Canada, and South Africa) follow an inquisitorial process, in
which the competition authority both investigates and issues
decisions on whether to clear or block a merger. This creates a
significantly different dynamic from the U.S. process (although
perhaps not as significantly different from certain aspects of the
FTC’s Part III administrative litigation process). First, the
same entity that finds the facts also decides whether or not to
block the transaction. This potential for bias is at least partially
offset by greater transparency earlier in the process. For exam-
ple, in the EU, parties have the right to review documents in
the EC’s files once it issues a “statement of objections” (a doc-
ument setting out the EC’s prima facie case). Second, counsel
and the regulator necessarily interact differently in inquisitor-
ial proceedings in part because of the regulator’s relatively
greater leverage in inquisitorial proceedings and in part because
of the regulator’s self-perception as an impartial truth-seeker.
Such regulators may perceive the type of adversarial posture
adopted by some U.S. counsel in proceedings before the U.S.
agencies as a deliberate attempt to obstruct their investiga-
tion. Because the regulator has the power to block the trans-
action, aggressive, litigation-style tactics that might be con-
sidered in the United States can easily backfire elsewhere.

Appeals. In the inquisitorial process in most jurisdictions,
parties generally can appeal negative decisions to a tribunal, but
the ability of the competition authority to prohibit the trans-
action in the first instance usually means that, even if the par-
ties succeed on appeal, the deal is often irrecoverable. This
gives the competition authorities significant leverage to extract
concessions. In principle, successful appellants can sue the EC
for damages, but the Court of Justice has set the bar so high
that successful actions will be few and far between.

Documents. Ironically, although civil law systems tend to
place significantly less weight on oral testimony than does the
United States, most merger control systems do not require
nearly the same level of document production as does the
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United States. This is partly because most competition author-
ities outside the United States do not need to go to court to
block a transaction and partly because most authorities simply
do not have the same resources as the U.S. agencies to review
large volumes of documents quickly. For example, although the
EC routinely requests copies of the parties’ U.S. second request
productions, practitioners often may find that the case team
does not appear to have reviewed any of the substantively-
interesting documents.

Third Parties. Most jurisdictions rely heavily on input from
third parties, both to cross-check the information received from
the merging parties and to identify any issues the merging par-
ties may not have identified. This gives third parties greater
access to the regulator compared to what occurs at U.S. agen-
cies, although U.S. agencies also certainly place great weight on
customer complaints. Regulators outside the United States are
generally aware that third parties have their own agenda, but
their dependence on third parties as sources of vital information
can in some cases result in a perception of bias in favor of third
parties, particularly where the merging parties are seen as unco-
operative or obstructive.

Industrial Policy. A common stereotype of non-U.S. merg-
er control regimes is that they are conduits for industrial pol-
icy rather than “pure” antitrust enforcers. This is much less true
than it was in the past, and the main jurisdictions have
embraced consumer welfare (or, in the case of Canada, total
welfare) as the sole objective of merger control. There are some
concerns that China may discriminate against foreign firms for
the benefit of domestic industry.21 This is not to say that polit-
ical objectives never play a role in merger control, but in most
jurisdictions political considerations are no more frequent than
in the United States. If political objectives influence merger
control outcomes, it usually involves favoring a “national
champion.” A few jurisdictions, including Austria and the
UK, expressly allow the government to intervene under certain
circumstances implicating national interest (such as the UK
approval of the Lloyds TSB/Halifax Bank of Scotland merger
in the immediate wake of the financial meltdown in late
200822).

Conclusion
Merger-control work has become more challenging as more
jurisdictions adopt new merger control laws or strengthen
existing provisions. Though these requirements can be daunt-
ing, counsel can meet the challenge by surrounding them-
selves with written resources, familiarizing themselves with fil-
ing triggers, preparing a “cheat sheet” of filing thresholds in key
jurisdictions, keeping up with developments through antitrust
publications and CLE programs, preparing their clients and
client’s files for the day when a filing is required, and estab-
lishing a network of trusted local counsel. As the number of
jurisdictions with merger-control laws grows, so does the
sophistication of the governmental competition authorities
that enforce the laws. As the global economy starts to recover,
the number and size of deals will recover with it. Many com-

panies, including small or struggling companies, often seek to
grow through mergers and acquisitions. For these reasons,
counsel must be ready for the day their client’s deal lands them
in the complex world of global merger-control.�
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