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A recent decision of the Appeals Court of Massachusetts provides clear guidance as to the remedy
afforded policyholders under the Massachusetts” Consumer Protection Statute, G.L. c. 93A, for an
insurer’s unwarranted refusal to pay reasonable attorneys fees incurred defending the policyholder
against potential liability. In Northern Security Insurance Co., Inc. v. R.H. Realty Trust, 78 Mass. App.
Ct. 691 (2011), the Appeals Court of Massachusetts affirmed a verdict in favor of a policyholder and its
attorneys against its insurer, finding that the insurer’s refusal to pay reasonable attorneys’ fees to a
private attorney hired by the insured, who refused the insurer’s representation conditioned upon a
reservation of rights, constituted a violation of G.L. c. 93A.

Background

This dispute originally arose out of a claim brought against the policyholder, a real estate trust and
owner of a residential property, by the lessees of the property alleging damages from their alleged
exposure to mold. The trust timely notified its insurer, Northern Security, and sought a defense of the
claim. Northern Security responded with a reservation of rights noting that the trust was covered for
only one of several counts of the complaint. The trust rejected the insurer’s representation and retained
its own attorney to defend the case. The trust and the attorney agreed on a rate of $225 per hour.

During the course of the defense of the case, the attorney submitted bills to the insurer for payment. The
insurer delayed payment of the bills, and when it did pay, it paid the bills at the reduced rate of $150 per
hour, which was the insurer’s panel rate. The attorney then sent the insurer a G.L. c. 93A demand letter
seeking payment of the balance between $225 per hour and $150 per hour. The insurer denied this
request and disputed the claimed Chapter 93 A violation.

Trial Proceedings
After the underlying case had settled, the insurer brought suit against the insured and the attorney
seeking a declaratory judgment that its decision to pay $150 per hour was reasonable. The insured and

attorney counterclaimed, alleging breach of contract and a violation of G.L. c. 93A.

After hearing a motion on the pleadings, the motion judge ruled that $225 per hour was a “per se
reasonable attorney fee” in the Boston-area legal market. In response to this ruling, the lawyer sent a



second 93A letter to the insurer, offering to dismiss the counterclaim in exchange for the insurer’s
agreement to pay the amount of the reasonable attorney fee. The insurer did not respond to this demand.

The case then went to trial, where the trial judge held that the fair and reasonable hourly rate for services
rendered by the attorney was actually $350 per hour. The trial judge also found that the insurer’s refusal
to pay $225 per hour, which the insurer’s own claims manager, as well as the motion judge, had
previously deemed to be reasonable, violated G.L. c. 93A, thus justifying an award of attorneys’ fees.

Appeal

The insurer appealed. On appeal, the court cited to the established Massachusetts rule that where an
insurer seeks to defend an insured under a reservation of rights, and the insured is unwilling to do so, the
insured may require the insurer to either relinquish its reservation of rights or relinquish its defense of
the insured and reimburse the insured for its reasonable defense costs. Thus, the court concluded that the
insured was within its rights to retain its own counsel, and that the evidence supported a $225-per-hour
rate. The court recognized that the insured is entitled to have a reasonable fee paid based on market rates
and not the insurer’s panel rates, which “may be at odds with an insured’s desire to pay more for legal
representation in hope of minimizing legal expenses.” Further, the insurer’s delay of 14 months in
payment of the undisputed attorney’s defense fees, despite acknowledging that it owed at least $150 per
hour, warranted a finding of a G.L. c. 93A violation. In response to the insurer’s challenge relating to the
award of $350 per hour, the court concluded that the proper fee was $225 per hour, which represented
the insured’s agreed-upon rate and thus its actual damages. The case was remanded for a proper
calculation of damages.

Implications

While this decision does not alter existing precedent deeming the mere nonpayment of a debt to
constitute a violation of G.L. c. 93A, the court clarified that nonpayment or a delay in payment coupled
with additional misconduct may justify 93A liability. Specifically, the court cautioned against an
insurer’s withholding of undisputed amounts and unreasonable delay in payment, particularly where
undertaken to secure an advantageous financial outcome.

If you have any questions or would like more information on any of the issues discussed in this
LawFlash, please contact either of the following Morgan Lewis attorneys:

Washington, D.C.

Paul A. Zevnik 202.739.5755 pzevnik(@morganlewis.com
Los Angeles

Michel Yves Horton 213.612.7300 mhorton@morganlewis.com
Boston

Jeffrey W. Moss 617.341.7860 jmoss(@morganlewis.com

About Morgan, Lewis & Bockius Lrp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major


mailto:pzevnik@morganlewis.com
mailto:mhorton@morganlewis.com
mailto:jmoss@morganlewis.com

industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its
practices, please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.
Please note that the prior results discussed in the material do not guarantee similar outcomes.

© 2011 Morgan, Lewis & Bockius LLP. All Rights Reserved.


http://www.morganlewis.com/



