
 

 
    

June 30 Deadline for Deferred Compensation Elections  
 

June 28, 2005 
 

As discussed in a prior LawFlash, Section 409A of the Internal Revenue Code of 1986, as amended, 
which was added by the American Jobs Creation Act of 2004, provides that beginning on January 1, 
2005, elections to defer compensation must be made prior to the end of the calendar year preceding the 
year in which services are performed.  Section 409A provides an important exception to this general 
rule:  for bonus arrangements in which the bonus is “performance based,” the election may be made not 
later than six months prior to the end of the performance period.  For calendar-year bonus plans for the 
year 2005, this election must be made not later than June 30, 2005; for bonus plans operating on a fiscal 
year, the deadline is six months prior to the end of the fiscal year.  Notice 2005-1 sets forth a relatively 
accommodating set of criteria as to what constitutes a performance-based bonus program for the year 
2005.  Please also note that any such election must be made pursuant to a plan that meets the 
requirements imposed by Section 409A, including appropriate limitations and forms of distribution, 
plan provisions and an initial distribution election.  For further details, please review LawFlash 
Deferred Compensation Election Deadline – March 15, 2005; New Supplemental Withholding Rules 
for Compensation in Excess of $1 Million, February 2005. 

 This performance-based bonus rule can apply to: 
 

• an annual bonus earned during 2005; 
• a multi-year bonus payable with reference to 2005; 
• an election to defer bonus amounts into non-qualified  
 401(k) or pension plans. 

 
If you would like further information regarding the issues raised in this LawFlash, or would like 
assistance in amending plans, please contact your regular Morgan Lewis attorney, or any of the 
following: 

Chicago 
 

David Ackerman   312.324.1170    dackerman@morganlewis.com 
Brian D. Hector   312.324.1160    bhector@morganlewis.com 
 

Dallas 
 

Riva T. Johnson   214.438.1557    riva.johnson@morganlewis.com 

http://www.morganlewis.com/pubs/Deferred%20Compensation%20Election%20Deadline.pdf
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John A. Kober   214.438.1552    jkober@morganlewis.com 
Erin Turley    214.438.1558   eturley@morganlewis.com 

 
New York 
  
 Craig A. Bitman  212.309.7190   cbitman@morganlewis.com 
 Gary S. Rothstein   212.309.6360    grothstein@morganlewis.com 
   
Palo Alto 
 
 S. James DiBernardo   650.843.7560    jdibernardo@morganlewis.com 
 Zaitun Poonja    650.843.7540    zpoonja@morganlewis.com 
 
Philadelphia       
 
 Robert L. Abramowitz  215.963.4811    rabramowitz@morganlewis.com 
 Brian J. Dougherty   215.963.4833    bdougherty@morganlewis.com 
 I. Lee Falk    215.963.5616   ilfalk@morganlewis.com 
 Robert J. Lichtenstein  215.963.5726    rlichtenstein@morganlewis.com 
 Vivian S. McCardell   215.963.5810    vmccardell@morganlewis.com 
 Joseph E. Ronan, Jr.   215.963.5793    jronan@morganlewis.com 
 Mims Maynard Zabriskie  215.963.5036    mzabriskie@morganlewis.com 
 
Pittsburgh 
 
 John G. Ferreira   412.560.3350    jferreira@morganlewis.com 
 R. Randall Tracht   412.560.3352    rtracht@morganlewis.com 
 
San Francisco 
 
 Mark H. Boxer   415.442.1695    mboxer@morganlewis.com 
 Eva P. McComas   415.442.1249    emccomas@morganlewis.com 
 
Washington, D.C. 
  
 Althea R. Day   202.739.5366    aday@morganlewis.com 
 Gregory L. Needles   202.739.5448    gneedles@morganlewis.com 
 Gary G. Quintiere   202.739.5290    gquintiere@morganlewis.com 
 
 
IRS Circular 230 Disclosure 
To ensure compliance with the requirements imposed by the IRS, we inform you that any U.S. federal tax advice contained herein does 
not deal with a taxpayer's particular circumstances.  Further, it was written in support of the promotion, marketing or recommending of the 
transaction or matter described herein.  This [memorandum/opinion] was not intended or written to be used, and cannot be used, for the 
purpose of avoiding penalties under the Internal Revenue Code.  Taxpayers should consult their own tax advisors regarding the tax 
consequences to them of their own particular circumstances. 
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