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NLRB Sanctions Use of Inflatable Rats Against Secondary Employers

May 31, 2011

On May 26, the National Labor Relations Board (NLRB or Board) ruled that a union’s display of a large 
inflatable rat balloon at a secondary employer’s premises in order to protest the labor practices of its 
nonunion contractor is not coercive and does not violate U.S. labor law.

The case, Sheet Metal Workers International Association, Local 15 (Brandon Regional Medical Center),
361 NLRB No. 162 (May 26, 2011), was originally decided by the Board in January 2006. In its original 
decision, the Board determined that a mock funeral staged by the union in front of a hospital was 
equivalent to picketing, and therefore constituted an unlawfully coercive secondary boycott. The Board
found that it was unnecessary to reach the issue of the legality of the inflatable rat balloon in this 
decision.

The union, Sheet Metal Workers International Association, Local 15, appealed the decision to the U.S. 
Court of Appeals for the District of Columbia Circuit. On June 19, 2007, the D.C. Circuit reversed the 
Board’s decision, and held that the union’s mock funeral outside of the hospital was not picketing or 
otherwise coercive. The court remanded the case to the Board for review of other issues in the case, one 
of which was whether the use of the inflatable rat constituted an unlawful secondary boycott. 

In analyzing this issue, the Board relied on its reasoning from its opinion in Carpenters Local 1506 
(Eliason & Knuth of Arizona, Inc.), 355 NLRB No. 159 (2010), that the display of large stationary 
banners at secondary employer locations is not unlawful. In Eliason, the Board stated that the 
determinative question as to whether union activity at a secondary site violates Section 8(b)(4)(ii)(B) of 
the National Labor Relations Act is whether it involves confrontation or persuasion. Regarding the use 
of stationary banners in particular, the Board characterized the use of banners as “peaceful persuasion,” 
and distinguished them from picketing by noting that picketing involved an “element of confrontation” 
as well as a “physical, or, at least, a symbolic confrontation between the picketers and those entering the 
worksite” that the use of banners did not. The Board further differentiated the use of banners from 
picketing by describing picketing as an activity combining the carrying of picket signs with the 
“persistent patrolling” of the picketers back and forth in front of an entrance to a worksite. 

In the instant case, the Board applied its analysis in Eliason to the use of a 16-foot-tall inflatable rat 
balloon. In doing so, the Board stated that the rat balloon “entailed no element of confrontation,” and 
was “stationary and located at sufficient distances from the vehicle and building entrances to the hospital 
that visitors were not confronted by an actual or symbolic barrier as they arrived at, or departed from, 
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the hospital.” The Board rejected the idea that the use of the rat balloon was equivalent to picketing and, 
instead, deemed it to be “symbolic speech.”

As a result of this decision and the decision in Eliason, unions are likely to abandon traditional picketing 
in favor of using banners and/or inflatable rats in order to apply pressure on secondary employers. In 
general, it should be expected that the Board will hold that such tactics are beyond the reach of the 
National Labor Relations Act’s secondary boycott provisions, but it is possible that a violation would 
occur if union agents engage in other coercive conduct in conjunction with the display of a banner 
and/or rat balloon. For instance, a violation may still be found if the union agents block ingress or egress 
to the secondary employer’s premises, engage in threats or acts of violence, or use bullhorns or 
loudspeakers to amplify their protest at an “extremely high volume.”

If you have any questions about the information contained in this LawFlash, please speak with any 
member of the firm’s Labor and Employment Practice, or with one of the following attorneys:

Chicago
Philip A. Miscimarra 312.324.1165 pmiscimarra@morganlewis.com
Ross H. Friedman 312.324.1172 rfriedman@morganlewis.com

Houston
A. John Harper II 713.890.5199 aharper@morganlewis.com

New York
Doreen S. Davis 212.309.6076 dsdavis@morganlewis.com

Philadelphia
Joseph C. Ragaglia 215.963.5365 jragaglia@morganlewis.com

Washington, D.C.
Charles I. Cohen 202.739.5710 ccohen@morganlewis.com
Jonathan C. Fritts 202.739.5867 jfritts@morganlewis.com
John F. Ring 202.739.5096 jring@morganlewis.com
Joseph E. Santucci, Jr. 202.739.5398 jsantucci@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2010. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labor and Employment Practice serves clients 
worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plant closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits. 
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About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com. 

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes. 
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