
 
 

President Bush Signs Legislation Expanding the Americans with Disabilities Act 

September 26, 2008 

On September 25, President Bush signed into law the ADA Amendments Act of 2008 (ADAAA or the 
Act), which passed both the House and Senate with bipartisan and near-unanimous support. The 
legislation had the approval of both the disabled and business communities. More information on the new 
laws can be found at http://thomas.loc.gov/cgi-bin/query/z?c110:S.3406:.  
 
The new law, which becomes effective January 1, 2009, overturns several recent Supreme Court rulings 
that had limited the Americans with Disabilities Act (ADA), and as a result wipes out several employer 
defenses to ADA claims. Thus, the ADAAA is expected to alter in a major way how employers handle 
disability issues both in the workplace and in litigation. 
 
Background 
 
A 2006 study found that plaintiffs had lost more than 97% of all ADA employment discrimination 
claims—the highest failure rate in the federal system, second only to prisoner cases. In most instances, 
employees’ claims were rejected because, by the courts’ interpretation, they did not meet the statute’s 
strict definition of “disability.” Concerned that the federal courts, including the U.S. Supreme Court, had 
unduly narrowed the group of people Congress had intended to protect when it enacted the ADA in 1990, 
Congress proclaimed its purpose in passing the ADAAA to “restore the intent and protections of the 
Americans with Disabilities Act of 1990.”  
 
When the ADAAA was first introduced in July 2007 as the Americans with Disabilities Act Restoration 
Act (ADARA), it immediately garnered extensive congressional support. However, during House and 
Senate hearings on the legislation in the fall of 2007, some members of Congress expressed concern that 
the amendments extended protections too far and would result in excessive litigation. Therefore, the 
disabled and business communities were encouraged to negotiate and offer a joint proposal that would 
preserve the stated intent of the legislation while simultaneously taking account of business concerns. 
After extensive negotiations, the ADAAA was approved by overwhelming voice votes in both the House 
and Senate. 
  
The ADA Provides for “Broad Coverage” 
 
The most significant part of the ADAAA is its clear intent to “reinstate a broad scope of protection to be 
available under the ADA.” Specifically, the ADAAA overturns several judicial interpretations of the 
scope of coverage under the ADA.  
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The first is the Supreme Court’s 2003 decision in Toyota Motor Manufacturing, Kentucky, Inc. v. 
Williams, 534 U.S. 184 (2002). Addressing the question of what employees must prove to establish that 
they are “substantially limited” in a “major life activity,” the Supreme Court held that they must prove 
that they are “prevented or severely restricted in an activity that is of central importance in most people’s 
daily lives.” While not changing the statutory language, the ADAAA reinterprets the phrase “substantially 
limited” so that its interpretation is now consistent with the broad remedial purpose of the ADAAA. That 
is, the focus in cases brought under the ADA should be whether entities covered under the ADA have 
complied with their obligations. The question of whether an individual’s impairment is a disability under 
the ADA may no longer “demand an extensive analysis.”  
 
The new Act includes a nonexhaustive list of major life activities and major bodily functions. This list 
includes caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, 
lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and 
working. Included on the list of major bodily functions are normal cell growth and immune system, 
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrinal, and reproductive 
functions. These changes will no doubt greatly expand the number of individuals who are protected under 
the ADA.  
 
Elimination of the Disability Mitigation Defense 
 
The ADAAA explicitly overturns a series of Supreme Court decisions (often called the Sutton trilogy, 
based on the lead case of Sutton v. United Airlines, 527 U.S. 471 (1999)) by permitting courts to evaluate 
an employee’s disability without regard to “mitigating measures.” In these 1999 Supreme Court decisions, 
the Court held that the ADA did not protect an employee who was able to manage the symptoms of his or 
her disability by using medication, prosthetics, or other means of diminishing his or her impairment—
often referred to as “mitigating measures.” These mitigating measures now cannot be analyzed in 
interpreting an employee’s alleged disability, again effecting a significant expansion of the group of 
individuals protected by the ADA by including, for example, employees suffering from epilepsy, diabetes, 
depression, bipolar disorder, cancer, and many other conditions that can be managed through medication 
or other treatment. 
 
ADA Now Covers Episodic Impairments and Those in Remission 
 
The ADAAA modifies the ADA to clarify that when evaluating a person who suffers from an episodic 
impairment or one that is in remission, employers and courts must determine whether the condition would 
substantially limit a major life activity when the condition is active. This amendment is intended to 
eliminate the circumstances in which courts had ruled that certain conditions like epilepsy or 
posttraumatic stress disorder were not protected under the ADA because the individual may not presently 
be suffering symptoms of the condition. 
 
Expansion of the “Regarded As” Provision in the ADA 
 
Congress also provided for expansion of coverage under the ADA’s “regarded as” prong. Under the 
wording of the ADA, employees may establish that they are covered by the act by proving that they are 
“regarded as” having an impairment by their employer. Under current court precedent, employees must 
show that their employer perceived them to be incapable of performing not just the job they had been 
denied, but also a range of jobs. The new amendments permit individuals to establish that they are 
“regarded as” disabled by proving that they were subjected to an adverse action prohibited by the ADA 
because of an actual or perceived impairment, whether or not the impairment limits or is perceived to 
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limit a major life activity. This extension is limited, however, to exclude transitory and minor 
impairments with an actual or expected duration of six months or less (such as the common cold). 
 
Change in the Definition of Disability Discrimination 
 
Finally, the Act amends the ADA to correspond with the structure of Title VII and other civil rights laws. 
The Act now covers discrimination “on the basis of disability” rather than discrimination “against an 
individual with a disability because of the disability of such individual.” Many advocates for the disabled 
hope that this change will refocus the courts to the merits of the alleged discriminatory conduct and away 
from the individual’s impairment. 
 
Practical Implications 
 
While the burden of proving that the existence of a “disability” remains on the employee, Congress has 
made it clear that this burden is not intended to be difficult to meet. The relaxed standards will require 
employers to consider the need to make reasonable accommodations in many more instances than called 
for under current law. Moreover, it will now be more difficult for employers to defend against ADA 
lawsuits by challenging the plaintiff’s claim of a “disability” under the law. Thus, the new law will not 
only make it more challenging for employers to manage day-to-day workplace situations, but it is also 
likely to lead to increased litigation. 
 
Congress gave specific instruction to the Equal Employment Opportunity Commission (EEOC) to revise 
the portion of its ADA regulations that defines “substantially limits” as “unable to perform a major life 
activity . . . or significantly restricted as to . . . a particular major life activity.” We anticipate that the 
EEOC’s guidance interpreting the ADAAA will be issued over the next several months, but perhaps not 
before the new law goes into effect on January 1, 2009. In the meantime, employers should become 
familiar with the new provisions and, in addition, should take the following steps:  
 

1. Review company handbooks and policies concerning the ADA to incorporate the provisions of the 
ADAAA. 

 
2. Train all human resources and employee health personnel and managers who may be involved in 

assessing employee disabilities and providing reasonable accommodations to employees. 
 

3. Carefully consider any adverse employment actions affecting individuals who may meet the 
relaxed coverage standards under the ADAAA. 

 
For more information about the issues discussed in this LawFlash, please contact any of the following 
Morgan Lewis attorneys: 
 
Chicago 
Barry A. Hartstein 312.324.1140 bhartstein@morganlewis.com 
 
Dallas 
Ann Marie Painter 214.466.4121 annmarie.painter@morganlewis.com 
 
Houston 
Nancy L. Patterson  713.890.5195 npatterson@morganlewis.com 
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Irvine 
Anne M. Brafford 949.399.7117 abrafford@morganlewis.com  
 
Los Angeles 
Barbara A. Fitzgerald 213.612.2500 bfitzgerald@morganlewis.com  
 
Miami 
Mark E. Zelek 305.415.3303 mzelek@morganlewis.com 
 
New York 
Amber L. Kagan 212.309.6288 akagan@morganlewis.com  
 
Palo Alto 
Carol R. Freeman 650.843.7520 cfreeman@morganlewis.com 
 
Philadelphia 
Sarah E. Bouchard 215.963.5077 sbouchard@morganlewis.com 
Michael J. Ossip 215.963.5761 mossip@morganlewis.com 
 
Pittsburgh 
Christopher K. Ramsey 412.560.3323 cramsey@morganlewis.com 
 
Princeton 
Thomas A. Linthorst 609.919.6642 tlinthorst@morganlewis.com 
 
San Francisco 
Julius M. Turman 415.442.1361 jturman@morganlewis.com  
 
Washington, D.C. 
Corrie Fischel Conway 202.739.5081 cconway@morganlewis.com 
 
About Morgan Lewis’s Labor and Employment Practice 
Morgan Lewis’s Labor and Employment Practice includes more than 280 lawyers and legal professionals 
and is listed in the highest tier for National Labor and Employment Practice in Chambers USA 2008. We 
represent clients nationwide in a full spectrum of workplace issues, including drafting employment 
policies and providing guidance with respect to employment-related issues, complex employment 
litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower claims, labor-
management relations, immigration, occupational safety and health matters, and workforce change issues. 
 
About Morgan, Lewis & Bockius LLP 

Morgan Lewis is a global law firm with more than 1,400 lawyers in 22 offices located in Beijing, Boston, 
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami, 
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, and 
Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online at 
www.morganlewis.com. 
 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any specific 

matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.  
Please note that the prior results discussed in the material do not guarantee similar outcomes.  

 
© 2008 Morgan, Lewis & Bockius LLP. All Rights Reserved.  
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