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New Jersey has joined a growing number of states that have enacted their own plant closure and mass
layoff notification laws that supplement the federal Worker Adjustment and Retraining Notification
(WARN) Act.! New Jersey’s new law is called the Millville Dallas Airmotive Plant Job Loss
Notification Act (the New Jersey Act), and became effective on December 20, 2007. While modeled
generally after the federal law, the New Jersey Act contains several important differences—including
significantly greater penalties in the form of extended severance obligations—that any entity engaging
in a closing, transfer, or other significant reduction in force (RIF) in New Jersey must now carefully
consider.

Basic Notice Requirements

Similar to WARN, the New Jersey Act generally requires employers with 100 or more employees to
give at least 60 days advance notice of a transfer or termination of operations, or mass layoff, to (i)
affected employees, (ii) any collective bargaining units at the establishment, (iii) the Commissioner of
Labor and Workforce Development, and (iv) the chief elected official of the municipality where the
establishment is located.

WARN requires notice in advance of a “plant closing” or “mass layoff” (as these terms are defined in
WARN). By comparison, the New Jersey Act applies to “terminations” or “transfers” of operations that
result in the permanent or temporary shut down of a single establishment, or one or more facilities or
operating units within a single establishment, that results in the termination of employment of 50 or
more full-time employees during any 30-day period. The New Jersey Act, however, defines an
“establishment” to exclude facilities that have not yet been operated by the employer for at least three
years. Similarly, a “mass layoff” is a RIF that is not the result of a transfer or termination of operations,
but still results in the termination of employment at an establishment during any 30-day period of 500 or
more full-time employees, or 50 or more full-time employees representing at least one-third of the full-
time employees at the establishment. Similar to WARN, the New Jersey Act provides a 90-day window
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for potentially aggregating two or more group terminations.

A “termination of employment” means the “layoff of an employee” without a commitment to reinstate
the employee within six months, but does not include (i) a voluntary departure or retirement, (ii) a
discharge or suspension for misconduct, (iii) any layoff of a seasonal employee, or (iv) any situation
where an employer offers the same or equivalent employment to an employee at another location inside
New Jersey that is not more than 50 miles from the previous site of employment. The law does not
define the term “misconduct,” which likely will be a subject of future litigation. A layoff that is
announced to be six months or less, but is extended beyond six months due to unforeseeable business
circumstances, also is not a termination of employment provided that notice of the extension is given
once reasonably foreseeable.

Exceptions to Notice Under the New Jersey Act

The New Jersey Act does not contain several of the exemptions, exclusions, and notice-reduction
provisions contained in the federal law.

e The New Jersey Act does not contain an express exclusion from the definition of the
“termination of employment” in the case of the sale of all or part of the business. While notice
under these circumstances would not seem consistent with the intent of the New Jersey Act and
may become the fodder for litigation, the absence of exclusionary language provides sufficient
cause for concern that the allocation responsibility for potential liability should be addressed
clearly in any transactional documents.

e The New Jersey Act does not contain the notice-reduction provisions for a faltering business or
unforeseeable business circumstances that are available under federal law.

e The New Jersey Act expressly exempts a termination of operations (but not a transfer of
operations or mass layoff) that is made necessary by a fire, flood, natural disaster, national
emergency, act of war, civil disorder or industrial sabotage, or certain other very limited
circumstances.

Notice Requirements

The New Jersey Act contains some unique requirements for the required notice. Among other things, the
notice shall include:

e A statement of the number of employees whose employment will be terminated, the date on
which the transfer or termination of operations or mass layoff will occur, and the date on which
each termination of employment will occur

e A statement of the reasons for the transfer or termination of operations or mass layoff

e A statement and certain information regarding employment available to employees at any other
establishment operated by the employer

e A statement of any employee rights regarding wages, severance pay, benefits, pension, or other
terms of employment as they relate to the termination of employment

e A disclosure of the amount of severance pay that is payable as a penalty for failure to provide the
required 60-days’ notice

e A statement of the employees’ right to receive information, referral, and counseling from the
Department of Labor and Workforce Development’s response team (discussed in the next
section)



The employer is required to provide the notice on a form to be developed by the Commissioner of Labor
and Workforce Development, which is required to be available by March 19, 2008.

Creation of a Response Team

The New Jersey Act also mandates that the New Jersey Department of Labor and Workforce
Development create a response team that must be available to provide appropriate information, referral,
and counseling to workers who receive layoff notices. For each transfer or termination of operations (but
not for mass layoffs), the response team shall (i) offer to meet with representatives of management to
discuss available programs to prevent or delay the transfer or termination of operations, and (ii) meet
with workers to provide information, referral, and counseling regarding, among other things, employee
rights under the New Jersey Act or any other law that applies to the employees with respect to wages,
severance pay, benefits, pensions, or other terms of employment as they relate to the termination of
employment. In what many employers may find to be highly intrusive, the employer must provide the
response team with “the amount of on-site work-time access to the employees . . . that the response team
determines is necessary” to carry out its duties.

Steep Penalties for Failure to Provide the Required 60-Days’ Notice

The New Jersey Act provides for potentially far more significant penalties for violations than under the
WARN Act. Whereas the federal law provides for a day of back pay for each day of violation (with
disagreement in the courts about whether this means 60 days of pay versus the number of paid days an
employee would normally work of a 60-day period), an employer that “provides less than the number of
days of notification” required by the New Jersey Act shall pay to each full-time employee whose
employment is terminated severance pay equal to one week of pay for each full year of employment. In
what employers may view to be a fairly draconian penalty, the New Jersey Act does not expressly
reduce its penalty for partial compliance. Although this is likely to be another dispute to be addressed in
litigation, it is conceivable that employees will seek full penalties even if the notice provided is no more
than one day late, making it extremely important to ensure as much advance notice as possible. The
severance provided under the New Jersey Act shall be in addition to any other severance to which the
employee may be entitled, though any penalties owed pursuant to the WARN Act’s provisions will
offset that amount owing under the New Jersey Act. As with WARN, nothing in the New Jersey Act
would appear to prohibit an employer from offsetting severance entitlements by amounts payable under
the New Jersey Act. Accordingly, employers should review and, if necessary, amend their severance pay
plans to ensure that severance obligations provide for such offsetting.

Proper Implementation of a Reduction in Force

The implementation of the New Jersey Act serves as a reminder that, in connection with any RIF, one
element remains the same—an employer may be required to answer for its business decisions in court.
Therefore, careful consideration and planning is critical to implementing a RIF that will be viewed by
employees as fair given the circumstances, and ultimately defensible if challenged by governmental
agencies or in litigation. After determining if a RIF is necessary, an employer should define and
document the business rationale for the RIF, establish termination selection criteria consistent with that
rationale, and be guided by this rationale and criteria when making the remainder of the decisions
associated with the RIF. Beyond WARN and the New Jersey Act, when planning and implementing a
RIF, employers should consider and ensure compliance with other applicable state and federal fair
employment practices laws (e.g., Title VII, the ADEA, the New Jersey Law Against Discrimination).
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Employers also should review their severance, retirement, and other relevant policies and plans to ensure
that they act in accordance with those plans and policies, or make necessary modifications with such
plans and policies in advance of the RIF and in accordance with applicable federal and state laws.
Employers with unionized workforces also should take care to review current collective bargaining
agreements to ensure that they act in accordance with applicable layoff, notice, and severance
requirements contained in those agreements. Employers should also review employment agreements that
may exist with individual employees (particularly executives) to determine what obligations may exist
under such agreements in the event of the employee’s termination.

Finally, if the employer is seeking a waiver and release agreement in exchange for a separation package
including a severance payment, employers should review all waivers and releases carefully to ensure
that they are appropriate for the specific situation. And it remains critical to make sure waivers and
releases satisfy the detailed (and sometimes highly technical) requirements imposed under the Older
Workers Benefit Protection Act (OWBPA). There have continued to be many recent significant court
decisions regarding the content and enforceability of release agreements, employers should review their
agreements with counsel to ensure compliance with federal law and the laws of the jurisdictions in
which such agreements will apply. (Click here to see our LawFlash distributed on July 17, 2007.)

Conclusion

The New Jersey Act is much less detailed than the WARN Act and its regulations, which unfortunately
leaves many questions to be answered by the courts. Employers will need to carefully study the
requirements of the New Jersey Act for each event that may potentially trigger a notification
requirement and attempt to provide at least 60 days advance notice where possible. In addition, any
employer entering into a business transaction that may implicate the New Jersey Act’s notification
requirements should attempt to address responsibility for liability in the controlling transactional
documents.

Our Morgan Lewis/Workforce Change team focuses on management of employment law issues that
arise out of mergers, acquisitions, startups, workforce reductions, and other types of business
restructurings, and frequently handles issues arising out of terminations and transfers of operations such
as those implicated by the New Jersey baby WARN Act. If you would like further information regarding
the issues raised in this Morgan Lewis LawFlash, please contact any of the following Morgan Lewis
attorneys:

Chicago

Philip A. Miscimarra 312.324.1165 pmiscimarra@morganlewis.com
New York

David A. McManus 212.309.6824 dmcmanus(@morganlewis.com
Princeton

Thomas A. Linthorst 609.919.6642 tlinthorst@morganlewis.com
Richard G. Rosenblatt 609.919.6609 rrosenblatt@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 270 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
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US4 2007. We represent clients nationwide in a full spectrum of workplace issues, including drafting
employment policies and providing guidance with respect to employment-related issues, complex
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower
claims, labor-management relations, immigration, occupational safety and health matters, and workforce
change issues.

About Morgan, Lewis & Bockius LLp

Morgan Lewis is a global law firm with more than 1,400 lawyers in 22 offices located in Beijing,
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles,
Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco,
Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us
online at www.morganlewis.com.
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