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DOL Interpretation Expands the Scope of “Parents” Eligible to Take FMLA Leave

June 24, 2010

On June 22, the U.S. Department of Labor (DOL) significantly increased the number of employees who 
will be eligible to take Family and Medical Leave Act (FMLA) leave to care for a child, by broadening 
the definition of who constitutes a “son or daughter” under the Act. As a result, domestic partners and 
other individuals who may not have previously been considered a qualifying parent of a child will now 
be deemed to meet this revised definition and be entitled to FMLA leave.

As it has done several times this year with regard to Fair Labor Standards Act issues, the DOL acted by 
issuing an Administrator’s Interpretation. This latest interpretation (No. 2010-03) broadens the meaning 
of “son or daughter” as it applies to an employee who stands in loco parentis to a child. In loco parentis
commonly refers to an individual who has assumed the position and the obligations of a parent without 
going through formal legal channels.

Enacted in 1993, the FMLA provides eligible employees with up to 12 workweeks of unpaid leave “for 
the birth or placement of a son or daughter, to bond with a newborn or newly placed son or daughter or 
to care for a son or daughter with a serious health condition.”1 The FMLA defines “son or daughter” to 
include “biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person standing in 
loco parentis.” An individual standing in loco parentis can include a person without a biological or legal 
relationship to the child.

The FMLA regulations define employees standing “in loco parentis” to “include those with day-to-day 
responsibilities to care for and financially support a child.”2 Traditional interpretation of this section 
considered in loco parentis standing to be dependent upon providing a child with both financial support 
and day-to-day care. However, the DOL’s new interpretation appears to rely on the word “include” to 
allow for either day-to-day care or financial support to establish an in loco parentis relationship, 
including a scenario where an employee intends to assume the responsibilities of a parent. 

The DOL’s Wage and Hour Division Deputy Administrator Nancy J. Leppink explained that whether an 
employee is standing in loco parentis will depend on the particular facts of a situation, emphasizing that 
“the fact that a child has a biological parent in the home, or has both a mother and a father, does not 
prevent a finding that the child is the “son or daughter” of an employee who lacks a biological or legal 

                                                
1 29 U.S.C. § 2611(12).
2 29 C.F.R. § 825.122(c)(3).
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relationship with the child for purposes of taking FMLA leave.” The DOL reached this conclusion 
because “neither the statute nor the regulations restrict the number of parents a child may have under the 
FMLA.” 

The DOL’s interpretation was clearly designed to extend FMLA rights to families with same-sex 
partners to the extent that such families did not qualify in the past under the previous interpretation of in 
loco parentis. But employers should be aware that the DOL’s action will have implications that reach 
beyond such families, and extend in loco parentis status and FMLA leave rights to other types of 
“nontraditional” arrangements. These include grandparents who take in grandchildren whose parents are 
incapable of providing care for them, and an unrelated adult, such as a parent’s opposite-sex boyfriend 
or girlfriend, who has day-to-day childcare responsibility. In fact, the DOL stated that “[n]o one who 
steps in to parent a child when that parent’s biological parents are absent or incapacitated should be 
denied leave by an employer because he or she is not the legal guardian.” 

The interpretation also makes clear that the new standard applies to leave taken for bonding with a 
newborn child, even if there is no prior record of the employee providing financial support or having 
day-today responsibilities, provided the employee intends to do so in the future. As the DOL stated, “an 
employee who will share equally in the raising of a child with the child’s biological parent would be 
entitled to leave for the child’s birth because he or she will stand in loco parentis to the child.” 
Moreover, the new standard will apply to leave taken by an employee to bond with newly adopted 
children in both same-sex and opposite-sex relationships.

The one limitation that DOL provided to this new interpretation is a scenario where an employee would 
step in to care for a child when the parents are on vacation.

Where questions arise about an employee’s in loco parentis status, an employer may require an 
employee to provide reasonable documentation of the relationship. However, the DOL’s regulations, 
which were emphasized in the DOL’s interpretation, only require the employee to provide a “simple 
statement” asserting the requisite family relationship.3

If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact any of the following Morgan Lewis attorneys:

Chicago 
Nina G. Stillman 312.324.1150 nstillman@morganlewis.com

Dallas 
Ann Marie Painter 214.466.4121 annmarie.painter@morganlewis.com

Irvine 
Barbara J. Miller 949.399.7107 barbara.miller@morganlewis.com

Palo Alto 
Carol Freeman 650.843.7520 cfreeman@morganlewis.com

Philadelphia 
Michael J. Ossip 215.963.5761 mossip@morganlewis.com
                                                
3 29 C.F.R. § 825.122(j); 73 Fed. Reg. 67,952 (Nov. 17, 2008).
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Washington, D.C. 
Corrie Fischel Conway 202.739.5081 cconway@morganlewis.com
Howard M. Radzely 202.739.5996 hradzely@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2010. We represent clients nationwide in a full spectrum of workplace issues, including drafting 
employment policies and providing guidance with respect to employment-related issues, complex 
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower 
claims, labor-management relations, immigration, occupational safety and health matters, and workforce 
change issues.

About Morgan, Lewis & Bockius LLP

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its 
practices, please visit us online at www.morganlewis.com.
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Please note that the prior results discussed in the material do not guarantee similar outcomes. 
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