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In a case with potentially far-reaching implications for California and non-California employers alike—
Sullivan v. Oracle Corporation, 08 C.D.O.S. 13881 (9th Cir. Nov. 6, 2008)—the Ninth Circuit held that 
the requirements of the California Labor Code applied to work performed by non-California residents in 
California. The Ninth Circuit held that Oracle—a California employer—must pay out-of-state 
employees under California’s rules if they worked overtime in California. The court left open the 
question of whether its holding could also extend to non-California employers. 
 
Oracle is a software company with its headquarters and principal place of business in California. It has 
employed numerous “instructors” across the country to train the company’s customers in the use of its 
software. These instructors did not have a fixed assignment; rather, they could be asked to perform work 
in any state. For a number of years Oracle classified its instructors as exempt from state and federal 
overtime provisions. However, Oracle reclassified those instructors who lived in California as 
nonexempt and began paying them overtime under the California Labor Code, including “daily” 
overtime. Oracle also reclassified its instructors outside of California as nonexempt and began paying 
them overtime under the federal Fair Labor Standards Act (FLSA).  
 
The three plaintiffs who brought suit were residents of Arizona and Colorado. They had worked as 
instructors for Oracle in their home states, but occasionally (5 to 36 days per year) they trained 
customers in California. They sued Oracle in California state court to recover daily overtime for the full 
days they worked in California. Specifically, they alleged that Oracle violated California Labor Code 
Section 510(a) by failing to pay overtime for work they performed beyond eight hours a day while in 
California. They also alleged that this failure was an unfair business practice and violated California 
Business & Professions Code Section 17200 (Section 17200). Finally, the plaintiffs alleged a different 
and separate violation of Section 17200, claiming that Oracle’s alleged failure to pay overtime for work 
performed outside of California pursuant to the FLSA was also an unfair business practice under 
California law.  
 
Oracle moved the case to the federal district court. The district court granted summary judgment for 
Oracle and held that California’s Labor Code provisions do not apply to nonresidents who only 
periodically perform work in California. The district court concluded that applying the California Labor 
Code to work performed in California by nonresidents would violate the Due Process Clause of the 
Fourteenth Amendment. The plaintiffs appealed and the Ninth Circuit reversed as to the plaintiffs’ 
overtime claims for work performed in California. The Ninth Circuit disagreed, affirming summary 
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judgment for Oracle only as to the plaintiffs’ Section 17200 claim for work performed outside of 
California. 
 
California Has a Strong Interest in Applying Its Labor Code Provisions to Work Performed Even 
by Nonresidents in California 
 
In analyzing whether the California Labor Code applies to work performed in California by non-
California residents, the Ninth Circuit applied California’s choice-of-law rules. Under California’s 
choice-of-law rules, the court first determines whether California law and the potentially applicable law 
of another state are “materially” different. If the laws are materially different, the court must then 
determine “what interest, if any, each state has in having its own law applied to the case.” Finally, if the 
laws are materially different and each state has an interest in having its own law applied, the court must 
“select the law of the state whose interests would be ‘more impaired’ if its laws were not applied.” 
Following these analytical steps, the Ninth Circuit first held that the potentially applicable laws of the 
three states at issue—California, Colorado, and Arizona—are materially different as to overtime. The 
California Labor Code provides that employers must pay overtime for work in excess of eight hours in 
one day, as well as for work in excess of 40 hours in one week, and double-time pay for work in excess 
of 12 hours in one day. California law also requires that the first eight hours worked on the seventh day 
of work in any one workweek be compensated at one and one-half times the regular rate of pay for the 
employee.  
 
The Ninth Circuit noted that the overtime laws of Colorado and Arizona are less protective than—and 
thus “materially different” from—the overtime laws of California. Although Colorado law also allows 
for “daily” overtime, it only requires one and one-half times regular pay when an employee works more 
than 12 hours in a day or more than 40 hours in a week. Also, it does not require double-time pay under 
any circumstances nor does it require overtime pay for work on the seventh consecutive day in one 
week. Arizona does not have any state overtime law; the FLSA is the only law offering protections to 
workers there. 
 
After finding that the laws of the three states were materially different, the Ninth Circuit then turned to 
the question of “what interest, if any, each state has in having its own law applied to the case.” The 
Ninth Circuit found that California has “a clear interest” in ensuring that the work of its own residents is 
fairly compensated, citing California Labor Code Section 90.5(a) (“It is the policy of this state to 
vigorously enforce minimum labor standards in order to ensure employees are not required or permitted 
to work under substandard unlawful conditions or for employers that have not secured the payment of 
compensation, and to protect employers who comply with the law from those who attempt to gain a 
competitive advantage at the expense of their workers by failing to comply with minimum labor 
standards.”). The Ninth Circuit reasoned that this interest would extend to the compensation of 
nonresidents working in California because “[i]f a California employer may avoid the requirements of 
the state Labor Code by the simple expedient of hiring nonresidents, California residents will be 
substantially disadvantaged in the labor market by the cheaper labor that will thereby be made available 
to California employers” (emphasis added). In fact, said the court flatly, “the California Labor Code is 
clearly intended to apply to work done in California by nonresidents.”  
 
For this proposition, the Ninth Circuit cited the California Supreme Court’s decision in Tidewater 
Marine Western v. Bradshaw, 14 Cal. 4th 557 (Cal. 1996). In Tidewater Marine, the California Supreme 
Court held that the provisions of the California Labor Code did apply to California residents who work 
at sea on oil-drilling platforms in the Santa Barbara Channel. The California Supreme Court said that 
“California employment laws implicitly extend to employment occurring within California’s state law 
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boundaries.” Oracle pointed to another statement in Tidewater Marine in support of its position: “If an 
employee resides in California, receives pay in California, and works exclusively, or principally, in 
California, then that employee is a ‘wage earner of California’ and presumptively enjoys the protection 
of . . . regulations [promulgated by the California Industrial Welfare Commission under the Labor 
Code].” Id. at 578. This language was used as authority for the proposition that the California Labor 
Code does not apply to non-California residents. The Ninth Circuit, however, held that the opposite 
inference should be made, i.e., that an “in-state employer’s employees coming into California for entire 
workdays and workweeks is not a marginal case.” 
 
The Ninth Circuit did note the Tidewater Marine court’s speculation that the California legislature “may 
not have intended” the Labor Code to apply to “out-of-state businesses employing nonresidents, though 
the nonresident employees enter California temporarily during the course of the workday.” Id. (emphasis 
added) This portion of the Ninth Circuit’s opinion certainly suggests that the California Labor Code may 
not apply to work by nonresidents if the employer’s principal place of business is not in California. 
However, that question was not decided in Sullivan.  
 
In assessing relative interest, the Ninth Circuit noted that, unlike California, Colorado has provided no 
protection in its overtime regulations for its workers performing work outside Colorado. Thus, the Ninth 
Circuit reasoned that “the interests expressed generally in Colorado’s minimum wage statute are not 
significant here, where the only work at issue was performed in California.” Similarly, the Ninth Circuit 
concluded that Arizona, having failed to enact any state laws at all regulating overtime work, “has thus 
expressed no interest in the wages paid to its residents except such interest as is expressed in the FLSA.”  
 
Finally, the Ninth Circuit stated that, even if Colorado and Arizona had an interest in the compensation 
of its residents when they work in other states, those interests would not conflict with California’s 
interest in applying its Labor Code provisions to nonresidents performing work in California. As the 
court noted, “California Labor Code is by any measure the most advantageous to the employee.” Indeed, 
the Ninth Circuit explained, Colorado and Arizona should have an affirmative interest in applying 
California law when their residents perform work in California. Because it concluded that neither 
Colorado nor Arizona had any substantial interest in applying its own wage laws to the work the 
plaintiffs performed in California, the Ninth Circuit did not discuss the third question in the choice-of-
law analysis of which state’s interests would be more “impaired” if its laws are not applied. 
 
The Due Process Clause and Commerce Clause Do Not Impose Any Constitutional Constraints in 
Applying California’s Labor Code to the Plaintiffs’ Work in California 
 
On appeal, Oracle argued that applying California’s Labor Code to the plaintiffs’ work in California 
would violate the Due Process Clause of the Fourteenth Amendment and the Commerce Clause. The 
Ninth Circuit rejected both arguments. 
 
With regard to the Due Process Clause, the Ninth Circuit stated that application of a state’s substantive 
law to another state’s residents is constitutional so long as the state taking action has significant contacts 
with the nonresidents or an aggregation of contacts that would make application of the state’s laws 
neither arbitrary nor fundamentally unfair. The court concluded that California’s contacts with these two 
nonresidents were sufficient to permit the application of the California Labor Code to their claims. Key 
to that analysis was the fact that Oracle’s headquarters and principal place of business are in California, 
the decision to classify these nonresidents as exempt from overtime was made in California, and the 
plaintiffs performed the work in question in California. Again, a different outcome arguably might result 
if the defendant were headquartered outside of California.  
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The Commerce Clause also impliedly precludes a state from passing legislation that burdens or 
discriminates against interstate commerce. The Ninth Circuit held that applying the California Labor 
Code equally to all work performed in California, regardless of whether the work was performed by 
residents or nonresidents, does not impose an impermissible burden on interstate commerce. 
 
Out-of-State Plaintiffs May Also Pursue a Section 17200 Unfair Business Claim Predicated on 
Their Claim for Overtime Under the California Labor Code 
 
The court concluded that Section 17200’s prohibition of unfair business practices applies to the work the 
plaintiffs performed in California for the same reason that the overtime provisions apply. Although not 
addressed, presumably nonresident plaintiffs working in California may also sue for the many penalties 
available when the California Labor Code is violated. 
 
Section 17200 Does Not Apply to Work Performed Outside California 
 
The plaintiffs also argued that Section 17200 was violated when Oracle allegedly violated the FLSA 
outside of California. The Ninth Circuit affirmed the district court’s conclusion that Section 17200 does 
not apply to any violations of the FLSA outside of California. In so holding, the Ninth Circuit relied on 
the California Court of Appeal’s prior decision in Norwest Mortgage, Inc. v. Superior Court, 72 Cal. 
App. 4th 214 (Ct. App. 1999), which held that Section 17200 does not have extraterritorial application. 
 
Practical Considerations 
 
Up to now, plaintiffs’ attorneys have not argued that California labor laws—which differ in many ways 
from federal law and the laws of other states—apply to nonresidents who perform work in California. 
However, until the many questions raised by Sullivan are resolved, companies may need to reexamine 
their practices. For example, if an out-of-state company has an otherwise valid use-it-or-lose-it vacation 
policy, will it nonetheless have to pay out to terminated employees vacation time that “accrued” during a 
five-day assignment in California given that California does not allow use-it-or-lose-it vacation plans? If 
a company sends employees to work a trade show in California, must it now provide California “meal 
breaks”? Unless the Ninth Circuit’s decision is reversed or limited, employers throughout the nation will 
need to think about these and many other questions and be aware of and perhaps apply the employment 
laws of California whenever their employees work inside California’s boundaries. 
 
Please contact any of the following Morgan Lewis attorneys for more information about the decision 
discussed in this Morgan Lewis LawFlash, and the implications of this decision on your company’s 
policies: 
 
Irvine 
Barbara J. Miller   949.399.7107   barbara.miller@morganlewis.com 
 
Los Angeles    
John S. Battenfeld   213.612.1018   jbattenfeld@morganlewis.com 
 
Palo Alto 
Carol R. Freeman   650.843.7520   cfreeman@morganlewis.com 
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San Francisco  
Rebecca Eisen    415.442.1328   reisen@morganlewis.com 
 
About Morgan Lewis’s Labor and Employment Practice 
Morgan Lewis’s Labor and Employment Practice includes more than 280 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2008. We represent clients nationwide in a full spectrum of workplace issues, including drafting 
employment policies and providing guidance with respect to employment-related issues, complex 
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower 
claims, labor-management relations, immigration, occupational safety and health matters, and workforce 
change issues. 
 
About Morgan, Lewis & Bockius LLP 

Morgan Lewis is a global law firm with more than 1,400 lawyers in 22 offices located in Beijing, 
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, 
Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, 
Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us 
online at www.morganlewis.com. 
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