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November 30, 2010

On November 19, Vice President Joseph Biden announced a joint initiative between the Department of
Labor (DOL or the Department) and the American Bar Association (ABA) to assist plaintiffs in
obtaining legal counsel for claims under the Fair Labor Standards Act (FLSA) and the Family and
Medical Leave Act (FMLA). Under the program, which the ABA described as the “first-ever federal
agency, private bar collaboration,” the DOL will provide a referral to a private lawyer in situations
where the DOL’s Wage and Hour Division decides not to pursue a claim. In addition, as described
below, the DOL intends to inform employees about the DOL’s initial determinations regarding back
wages owed. The program is part of the Obama administration’s Middle Class Task Force initiative.

Details on the Referral Program

The new DOL-ABA program begins on December 13, 2010. Under the program, the DOL will provide
workers with a toll-free telephone number that will connect them to a newly created ABA-approved
attorney referral system. The national toll-free number will, in turn, advise workers of the ABA lawyer
referral information service in their area. The ABA intends to coordinate referrals through state and local
bar referral agencies, which will provide workers with contacts for private lawyers in their area.

According to the ABA, the referral program will comply with the ABA’s model ethics rules and require
“consumer safeguards” such as verification of an attorney’s bar membership, proof of malpractice
insurance or financial responsibility, and screening to ensure that lawyers participating in the referral
program have “sufficient experience” in litigating FLSA or FMLA claims.

We expect that the information on this new DOL-ABA program will be included in the standard letter
informing workers that the DOL is declining to pursue their claim. According to the DOL’s press
release, the DOL’s Wage and Hour Division also intends to provide the complainant in writing “the
Wage and Hour Division’s determination regarding the violations at issue and back wages owed.”
Moreover, the DOL has developed what it calls “a special process” for complainants and their attorneys
to “quickly obtain certain relevant case information and documents when available.”

The Unique Nature of the Program and Tips for Employers

Although this initiative is the first of its kind between a federal agency and a private bar association, its
announcement is not unexpected when considering that one of the DOL’s stated strategies since the
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Obama administration took office is to achieve compliance through referrals to outside entities.
Nevertheless, this new program raises a number of issues that employers must consider in responding to
DOL investigations.

Employers should recognize the initiative’s potential to increase both single-plaintiff and collective
action litigation in situations where the DOL declines to bring a case but where private lawyers may
now do so as a result of the referral program. In addition, of great concern is that the DOL intends to
inform complainants of its initial determinations of violations and back wages in cases in which it will
not pursue a claim. In most cases, this will occur when the Wage and Hour Division has (1) not made a
final determination concerning liability and back wages because it is declining to pursue the claim; (2)
not conducted a thorough, full investigation, as the DOL would if it intended to pursue the case on its
own; and (3) never coordinated with the DOL’s Solicitor’s Office on whether a claim could be
successfully pursued in litigation. Moreover, because the DOL generally protects the identity of
complainants, employers may have difficulty obtaining an unredacted copy of the DOL’s purported
“findings,” although such documents should be discoverable in any subsequent private litigation.

In addition, because of the initiative’s investigatory material “sharing” component, employers must
closely monitor what is stated and provided to the DOL in an effort to resolve a case at the
administrative level. Employers should ensure that any information provided to the DOL includes, as
appropriate, an express disclaimer that the information may be confidential and protected from
disclosure under the Freedom of Information Act. Employers should also be aware of the potential for
the DOL to use the prospect of private litigation as incentive for settlement with the Department. In fact,
the DOL itself indicated that the written summary of the violations and back wages “will be very useful
for attorneys who may take the case.”

If you have any questions concerning the information in this LawFlash, please contact any of the
following Morgan Lewis attorneys:

Washington, D.C.

Howard M. Radzely 202.739.5996 hradzely@morganlewis.com
James J. Kelley, II 202.739.5095 jkelley(@morganlewis.com
Chicago

Sari M. Alamuddin 312.324.1158 salamuddin@morganlewis.com
Dallas

Joel S. Allen 214.466.4106 joel.allen@morganlewis.com
Miami

Mark E. Zelek 305.415.3303 mzelek@morganlewis.com
New York

Christopher A. Parlo 212.309.6062 cparlo@morganlewis.com
Philadelphia

Michael J. Ossip 215.963.5761 mossip@morganlewis.com

San Francisco
Rebecca Eisen 415.442.1328 reisen@morganlewis.com
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients across the United States in a full spectrum of workplace issues,
including drafting employment policies and providing guidance with respect to employment-related
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance,
whistleblower claims, labor-management relations, immigration, occupational safety and health matters,
and workforce change issues. Our international Labor and Employment Practice serves clients
worldwide on the complete range of often complex matters within the employment law subject area,
including high-level sophisticated employment litigation, plan closures and executive terminations,
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and
collective matters, workplace investigations, data protection and cross-border compliance, and pensions
and benefits.

About Morgan, Lewis & Bockius Lrp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its
practices, please visit us online at www.morganlewis.com.
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