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NLRB to Prosecute Charge Regarding Employer’s Social Media Policy

November 8, 2010

The National Labor Relations Board (NLRB or the Board) has announced its intention to prosecute a 
charge that an employer’s social media, blogging, and Internet posting policy violates the National 
Labor Relations Act (NLRA). 

On November 2, the NLRB issued a press release concerning an unfair labor practice complaint issued 
by its Hartford regional office, which alleges that an employer violated the NLRA by terminating an 
employee who posted negative remarks about her supervisor on her personal Facebook page. See
American Medical Response of Connecticut, Inc., Case No. 34-CA-12576 (Region 34, NLRB). The 
NLRB alleges that the employee’s Facebook posting was protected concerted activity under the NLRA, 
and, therefore, the employer could not lawfully terminate the employee for posting such remarks.

In addition to the charge of unlawful termination, the NLRB is alleging that the employer’s blogging 
and Internet posting policy is “overly broad” and violates the NLRA because it prohibits employees 
from posting disparaging remarks about the company and its supervisors or from depicting the company 
on the Internet without the company’s permission. The NLRB claims that these provisions of the policy 
unlawfully interfere with employees’ exercise of their right to engage in protected concerted activity 
under the NLRA.

Although the facts of this case are in dispute and have yet to be tried before an Administrative Law 
Judge, the Board's decision to pursue a claim that the policy is “overly broad” is significant and is 
indicative of a theory that could impact all employers covered by the NLRA.

Protected Concerted Activity under the NLRA

As a general matter, Section 7 of the NLRA protects the rights of workers in both union and nonunion 
settings to communicate with each other about wages, hours, and other terms and conditions of 
employment. To that end, the NLRA restricts employers from interfering with employees’ attempts to 
“improve their lot as employees through channels outside the immediate employee-employer 
relationship.” Eastex, Inc. v. NLRB, 437 U.S. 556, 566 (1978).

The NLRB has held that an employer’s general policies or standards of conduct may violate the NLRA 
if they would “reasonably tend to chill employees in the exercise of their Section 7 rights.” Lafayette 
Park Hotel, 326 N.L.R.B. 824, 825 (1998). If a policy can reasonably be read to have such a chilling 
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effect, the Board may hold that an employer’s mere maintenance of the policy is an unfair labor practice, 
even if there is no evidence of its actual enforcement. Id.

In the American Medical Response case, by prosecuting not only an allegation that the employer’s 
Internet posting and blogging policy was unlawfully enforced, but also an allegation that the policy is 
“overly broad,” the Board demonstrates that it may pursue similar facial challenges to Internet or social 
media policies even in the absence of a charge that the policy has been unlawfully enforced.

What This Means for Your Company

All private sector employers should take note of this issue, regardless of whether their workforce is 
represented by a union. Employers should review their Internet and social media policies to determine 
whether they are susceptible to an allegation that the policy would “reasonably tend to chill employees 
in the exercise of their Section 7 rights.” In addition, employers should consider whether disciplining an 
employee for violating such a policy could lead to a charge that the discipline violates the NLRA. An 
employee who is disciplined for engaging in conduct that is protected by the NLRA may challenge the 
discipline by filing an unfair labor practice charge, even if the employee is not represented by a union. 

If you have any questions concerning the information in this LawFlash, please contact any of the 
following Morgan Lewis attorneys: 

Chicago
Philip A. Miscimarra 312.324.1165 pmiscimarra@morganlewis.com

Houston
A. John Harper II 713.890.5199 aharper@morganlewis.com

Los Angeles
Clifford D. Sethness 213.612.1080 csethness@morganlewis.com

New York
Doreen S. Davis 212.309.6076 dsdavis@morganlewis.com

Philadelphia
Joseph C. Ragaglia 215.963.5365 jragaglia@morganlewis.com
Steven R. Wall 215.963.4928 swall@morganlewis.com

Washington, D.C.
Charles I. Cohen 202.739.5710 ccohen@morganlewis.com
Joseph E. Santucci 202.739.5398 jsantucci@morganlewis.com
John F. Ring 202.739.5096 jring@morganlewis.com
Jonathan C. Fritts 202.739.5867 jfritts@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
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whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labor and Employment Practice serves clients 
worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plan closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits.

About Morgan, Lewis & Bockius LLP

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its 
practices, please visit us online at www.morganlewis.com. 
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