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On December 6, the National Labor Relations Board (NLRB or the Board) in Dana Corp., 356 N.L.R.B.
No. 49 (Dec. 6, 2010), upheld the ability of employers and unions to negotiate substantive terms and
conditions of employment before a union is recognized as a group of employees’ bargaining
representative. In doing so, the Board distinguished long-standing precedent prohibiting such
prerecognition bargaining. This decision facilitates nontraditional union organizing (i.e., organizing
through neutrality and card check agreements) by giving unions the ability to offer substantive
concessions in exchange for an employer’s agreement not to oppose the union’s organizing efforts. For
employers that are under pressure to enter into a neutrality and card check agreement, this decision
provides an opportunity to define the parameters of the collective bargaining agreement that will be
negotiated if and when the union succeeds in organizing the employees at issue.

Background

In 2003, the International Union, United Automobile, Aerospace, and Agricultural Implement Workers
of America (UAW), AFL-CIO, represented approximately 2,000 Dana Corporation employees at
various locations, but did not represent any of the 305 employees at Dana’s St. Johns, Michigan facility.
On August 6, 2003, Dana and the UAW entered into a “letter of agreement” (LOA). The LOA stated
that if the UAW attempted to organize the St. Johns employees, Dana would be “totally neutral”
regarding the issue of union representation. Dana also agreed (i) to tell employees it had a “constructive
and positive relationship” with the UAW, (ii) to provide the UAW with the names and addresses of its
employees and permit the UAW to meet with the employees in nonwork areas, and (iii) to recognize and
bargain with the UAW without an election if a majority of employees signed union authorization cards
(with a neutral third party determining whether the union had obtained majority status).

The LOA also contained various provisions relating to several key terms and conditions of employment,
including that any collective bargaining agreement reached between the parties would (a) be at least four
years in duration, (b) include health insurance cost-sharing, (c) address the importance of attendance to
productivity and quality, (d) include a minimum number of classifications, (e) incorporate team-based
approaches and continuous improvement, (f) have flexible compensation policies, and (g) provide for
mandatory overtime when necessary. Finally, the LOA provided that if the UAW obtained majority
support and the parties were unable to reach a collective bargaining agreement, they would submit
unresolved issues to interest arbitration (i.e., an arbitrator would establish the substantive terms of the
collective bargaining agreement).



After signing the LOA, Dana announced that it and the UAW had reached a “partnership agreement”
they expected would benefit both parties. Although the St. Johns employees were told that Dana had
entered into a “neutrality agreement,” employees were not informed of the terms of the LOA. Shortly
thereafter, three of the St. Johns employees filed charges with the Board. The charges alleged that by
entering into and maintaining the LOA, Dana and the UAW had violated Sections 8(a)(2) and 8(b)(1)(A)
of the National Labor Relations Act (Act), which prohibit employers from rendering unlawful assistance
to unions and unions from accepting such support.

The NLRB’s General Counsel later issued a complaint, alleging that because the LOA included specific
terms and conditions of employment and was negotiated at a time when the UAW did not have majority
status, it resulted in unlawful assistance to the UAW. The General Counsel relied on Majestic Weaving
Co., 147 N.L.R.B. 859 (1964), in which the Board ruled that an employer may not lawfully reach a
collective bargaining agreement with a union whose majority support comes after, and follows from, the
agreement itself. Majestic Weaving was based on the theory that prerecognition bargaining interfered
with employee free choice by granting the union “privileged” status in the eyes of employees, and
amounted to “tacit recognition” of a union that did not have majority status.

The Board’s Decision

In a 2-1 decision written by Chairman Wilma Liebman and Member Mark Pearce (with Member Brian
Hayes dissenting), the Board held that the prerecognition negotiation of the LOA did not violate the Act
because it “did no more than create a framework for future collective bargaining, if . . . the UAW were
first able to provide proof of majority status.”

Rejecting the argument that prerecognition bargaining interfered with employee free choice by granting
the union privileged status, the Board majority held that in this situation, where the LOA was reached at
arm’s length in a context free of unfair labor practices, disclaimed any recognition of the union, included
a lawful mechanism for determining whether the union had majority support, had no immediate effect
on employees’ terms and conditions of employment, and its potential future effect was limited and
contingent on future negotiations, “[n]othing in the [LOA] . . . would reasonably have led employees to
believe that recognition of the UAW was a foregone conclusion or, by the same token, that rejection of
UAW representation by employees was futile.” The Board majority distinguished Majestic Weaving on
the grounds that the employer in that case had granted the union oral recognition prior to negotiations,
whereas in Dana, the LOA specifically disclaimed representation without a showing of majority
support.

The Dana decision is limited in two potentially important ways. First, the majority stated that it was not
holding that every prerecognition agreement is lawful; rather, each case will depend on the context in
which such an agreement is adopted and the conduct that accompanies it. Second, the Board, for
procedural reasons, did not address two other theories for invalidating the LOA: (i) that it constituted an
unlawful promise of benefits to employees if they chose the UAW as their representative, and (ii) that
the UAW violated its duty of fair representation by agreeing to concessions on substantive terms and
conditions of employment in exchange for organizing assistance from Dana. Those issues may be
addressed by the Board in another case at a later date.

In dissent, Member Hayes stated that because the employer and the union “negotiated substantive
contract provisions . . . with [a] minority union,” there was ‘“no meaningful factual or legal distinctions”
between this case and Majestic Weaving. Rejecting the majority’s attempt to distinguish Majestic
Weaving, Member Hayes stated that “premature recognition is not a prerequisite for finding unlawful
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support.” Member Hayes warned that the majority’s decision “threatens to reinstate the very practice
that [Sections 8(a)(2) and 8(b)(1)(A)] were meant to prohibit, i.e., the establishment of collective-
bargaining relationships based on self-interested union-employer agreements that preempt employee
choice and input as to their representation and desired terms and conditions of employment.”

The Potential Impact on Union Organizing and Prerecognition Agreements

Dana represents the latest (but certainly not the last) Obama Board decision making the atmosphere for
union organizing more favorable. Employers, particularly those in industries where neutrality
agreements are common, should expect renewed union interest in and pressure for such agreements,
accompanied by the union’s promise of a Dana-type agreement to provide some substantive
commitments to the employer in the event the union’s organizing drive is successful. However, since
each such agreement will be evaluated on its facts, employers should proceed carefully when negotiating
a Dana-type agreement.

The Board’s decision does not answer the question of how a Dana-type agreement would be enforced
once the union is recognized and full collective bargaining negotiations begin. For instance, it is unclear
how a Dana-type agreement would be enforced, either as a contractual matter or as an element of the
union’s duty to bargain in good faith, if the union deviates from the agreement’s parameters in
postrecognition bargaining. The Board’s decision also does not address the potential duty of fair
representation issues that the union may face in the postrecognition bargaining. If the employees refuse
to ratify an agreement that is within the Dana agreement’s parameters, is the union then free to ignore
those parameters and seek more from the employer? Is the union bargaining in bad faith if it does so?

Few employers voluntarily agree to neutrality agreements. Typically, they arise from pressure exerted
on the employer through various channels. While Dana offers the potential to establish some cost and
operational certainty for the employer, it remains to be seen how firm a commitment that will be.
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients across the United States in a full spectrum of workplace issues,
including drafting employment policies and providing guidance with respect to employment-related
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance,
whistleblower claims, labor-management relations, immigration, occupational safety and health matters,
and workforce change issues. Our international Labor and Employment Practice serves clients
worldwide on the complete range of often complex matters within the employment law subject area,
including high-level sophisticated employment litigation, plant closures and executive terminations,
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and
collective matters, workplace investigations, data protection and cross-border compliance, and pensions
and benefits.

About Morgan, Lewis & Bockius Lrp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its
practices, please visit us online at www.morganlewis.com.
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