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On January 20, the Acting General Counsel for the National Labor Relations Board (NLRB or Board)
issued a “guideline” memorandum advocating more limited deferral to arbitration awards and grievance
settlements in cases involving Section 8(a)(1) and 8(a)(3) of the National Labor Relations Act (NLRA or
Act). These cases often allege that an employer’s discharge or discipline decision constitutes unlawful
antiunion discrimination or interference with protected rights. Consequently, the new standards may
substantially affect cases involving significant backpay liability. The new standards also increase the
risk that employers must defend employment actions in NLRB litigation simultaneously with grievance
arbitration challenging the same decisions, possibly with different outcomes.

The new approach also includes possible Board review of settlement agreements entered into between
the bargaining parties prior to conclusion of the arbitration process. Such settlements would be evaluated
as “non-Board settlements” and may be rejected by the Board in determining whether to continue
prosecution of a deferred Section 8(a)(1) or 8(a)(3) case.

Background

The Acting General Counsel’s memorandum reconfigures the balance between the protection of NLRA
rights and the acceptance of arbitration as an alternative to adjudicating claims before the Board. As the
memorandum explains:

[T]n Section 8(a)(1) and 8(a)(3) statutory rights cases, the Board should no longer defer to an
arbitral resolution unless it is shown that the statutory rights have adequately been considered by
the arbitrator. This includes not only cases involving Section 8(a)(1) and 8(a)(3) discipline and
discharge, but also all other cases involving Section 8(a)(1) conduct that is subject to challenge
under a contractual grievance provision.

The guideline memorandum does not have the force of law, but it will determine how unfair labor
practices brought pursuant to Section 8(a)(1) and 8(a)(3) of the Act will be handled by the Board’s
Regional Offices. It defines more limited circumstances under which the Board should defer to
arbitration awards involving conduct alleged to violate Section 8(a)(1) and 8(a)(3).

The memorandum sets forth the following processes for cases where the Charging Party alleges
violations of an employee’s rights arising under Section 8(a)(1) and 8(a)(3) of the Act:



1. Prior to deferring any matter to the arbitration process, and before making any arguable merit
determination, Regions should take affidavits from the Charging Party and from all witnesses in
control of the Charging Party.

2. Ifthere is arguable merit to the charge, and the case is otherwise deferrable under Board
precedent, the Region should defer the charge. If there is no arguable merit, the Region should
dismiss the charge, absent withdrawal.

3. When the arbitral award issues, the Region should determine if the party urging deferral can
demonstrate that deferral to the arbitrator’s award is appropriate.

The memorandum indicates that postarbitral deferral of Section 8(a)(1) and 8(a)(3) cases should be
analyzed as follows:

1. The party urging deferral should have the burden of demonstrating that (a) the contract
incorporated the statutory right alleged to have been violated in the charge or that the parties
presented the statutory issue to the arbitrator and (b) the arbitrator correctly enunciated the
applicable statutory principles and applied them in deciding the issue.

2. If the party urging deferral makes this showing, the Board should defer unless the award is
“clearly repugnant” to the Act. The award should be considered clearly repugnant if it reached a
result that is “palpably wrong,” i.e., the arbitrator’s award is not susceptible to an interpretation
consistent with the Act.

According to the memorandum, where a Section 8(a)(1) or 8(a)(3) case is initially deferred to a
contractual arbitration process, but the matter is resolved through a settlement before an award is issued
by an arbitrator, the Board is not to defer to that settlement agreement unless the parties themselves
intended the settlement to also resolve the unfair labor practice issues. Where the evidence demonstrates
that the parties intended to settle the unfair labor practice charge, the Board should continue to apply
current non-Board settlement practices and procedures by examining all the surrounding circumstances
including, but not limited to, the following:

1. Whether the parties have agreed to be bound by the General Counsel’s position

Whether the settlement is reasonable in light of the alleged violations, risks of litigation, and

stage of litigation

Whether there has been any fraud, coercion, or duress

4. Whether the respondent has a history of violations or of breaching previous settlement
agreements
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Grievance Settlements

The treatment of grievance settlements suggested in the Acting General Counsel’s memorandum
implicates issues that were also addressed in a 2006 General Counsel memorandum regarding non-
Board settlements. The 2006 memorandum stated that Regions should not approve non-Board
adjustments if they do any of the following:

1. Include a provision requiring an employee to release future rights, with the exception that an
employee may knowingly waive the right to seek employment with a named employer in the
future.

2. Prohibit a discriminatee from providing assistance to other employees.

3. Prohibit a discriminatee, absent special circumstances, from engaging in discussions about the
employer or the terms of the settlement with other employees, except that defamatory statements
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may be prohibited. However, the non-Board adjustment may contain a provision limiting the
disclosure of the amount of money received pursuant to the terms of the non-Board adjustment.
4. Include language that specifies unduly harsh penalties for breach of the agreement, such as
repayment of backpay or a requirement that the charging party or discriminatee pay attorneys’
fees and costs for enforcing the agreement.
5. Appear to violate tax laws or regulations.

Non-Board settlements are also reviewed to ensure that the settlement amount comports in some fashion
with what the discriminatee may have received in a backpay award, particularly where the Region has
determined that the Charge has merit. Because the new guideline memorandum provides for a merit
determination by the Region before any initial deferral to arbitration in Section 8(a)(1) and (3) cases,
pre-arbitration settlements will receive heightened scrutiny where the Board charge remains pending.

Implications for Employers

In light of the Acting General Counsel’s memorandum, employers should consider negotiating new
collective bargaining agreement language or independently agreeing that statutory issues will be raised
and adjudicated during the grievance arbitration process. Employers must also remain aware that
testimony proffered in arbitration may be used against the employer in a future Board proceeding if the
new deferral standards are not satisfied, which may result in further litigation before the NLRB,
regardless of the arbitration outcome.

If NLRB cases are initially deferred pending arbitration and are settled prior to the issuance of an
arbitration award, employers should ensure that the settlement agreement explicitly resolves all pending
issues, including the Board charge. It would be prudent for such settlements to identify the Board charge
by case number and to reflect the Charging Party’s agreement to withdraw or discontinue all pending
NLRB matters. Employers must also remember there may be heightened Board scrutiny of pre-
arbitration settlement agreements, particularly with regard to the settlement amount. Predictably, this
will also result in additional union pressure for higher settlement amounts, based on arguments that such
higher amounts will be required by the Board in its own review.

If you would like more information on any of the issues discussed in this LawFlash, please contact any
member of the firm’s Labor and Employment Practice or one of the following Morgan Lewis attorneys:

Chicago

Philip A. Miscimarra 312.324.1165 pmiscimarra@morganlewis.com
Houston

A. John Harper II 713.890.5199 aharper@morganlewis.com
New York

Doreen S. Davis 212.309.6076 dsdavis@morganlewis.com
Philadelphia

Joseph C. Ragaglia 215.963.5365 jragaglia@morganlewis.com
Washington, D.C.

Charles I. Cohen 202.739.5710 ccohen@morganlewis.com
Jonathan C. Fritts 202.739.5867 jfritts@morganlewis.com
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients across the United States in a full spectrum of workplace issues,
including drafting employment policies and providing guidance with respect to employment-related
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance,
whistleblower claims, labor-management relations, immigration, occupational safety and health matters,
and workforce change issues. Our international Labor and Employment Practice serves clients
worldwide on the complete range of often complex matters within the employment law subject area,
including high-level sophisticated employment litigation, plant closures and executive terminations,
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and
collective matters, workplace investigations, data protection and cross-border compliance, and pensions
and benefits.

About Morgan, Lewis & Bockius LLp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its
practices, please visit us online at www.morganlewis.com.
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