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Supreme Court Adopts Broad Standard for Determining “Cat’s Paw” Liability

March 4, 2011

In a unanimous decision, the U.S. Supreme Court on March 1 adopted a broad new standard for 
determining employer liability for so-called “cat’s paw” claims under the Uniformed Services 
Employment and Reemployment Rights Act (USERRA). Specifically, the Court, in Staub v. Proctor 
Hospital, held that an employer may be liable for discrimination where the ultimate decision maker 
lacked discriminatory intent when making an employment decision, but relied, at least in part, on a 
supervisor who had such intent. The Court also held that conducting an independent investigation does 
not necessarily shield an employer from “cat’s paw” liability.

“Cat’s Paw” Claims

The term “cat’s paw” stems from a 17th century French fable in which a monkey convinces a gullible 
cat to steal chestnuts from a fire. The cat pulls the chestnuts from the fire—burning her paw with each 
attempt—only to have the monkey eat all the chestnuts. In employment discrimination cases, the term 
refers to situations in which a decision maker is influenced by another’s bias when taking an adverse 
employment action, such as terminating an employee.

Lower Court Proceedings in Staub v. Proctor Hospital

While employed in a civilian position by Proctor Hospital, plaintiff Vincent Staub was a member of the 
U.S. Army Reserve. One of Staub’s supervisors was hostile to his military obligations and, as a result, 
placed him on an undeserved and pretextual corrective action plan. The supervisor later fabricated a 
violation of the corrective action plan. Relying in part on Staub’s “violation” of his corrective action 
plan, Proctor’s vice president of human resources—who was unaware of the supervisor’s discriminatory 
views—terminated Staub’s employment.

After his termination, Staub brought a claim under USERRA, a statute prohibiting discrimination on the 
basis of an individual’s membership in a uniformed service. A jury returned a verdict in Staub’s favor, 
finding that his “military status was a motivating factor in [Proctor’s] decision to discharge him.” On 
appeal, the U.S. Court of Appeals for the Seventh Circuit reversed and set aside the jury verdict. In 
doing so, it held that a “cat’s paw” claim could succeed only when a nondecision maker exercised 
“singular influence” over a decision maker. In other words, the Seventh Circuit held that such a claim 
could succeed only when the termination decision was the product of the decision maker’s “blind 
reliance” on the biased supervisor.
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The Supreme Court’s New Standard for Determining Liability in “Cat’s Paw” Cases 

In Staub, the Supreme Court rejected the Seventh Circuit’s approach and held that “if a supervisor 
performs an act motivated by antimilitary animus that is intended by the supervisor to cause an adverse 
employment action, and if that act is a proximate cause of the ultimate employment action, then the 
employer is liable under USERRA.” Further clarifying its holding, the Court explained that “[p]roximate 
cause requires only ‘some direct relation between the injury asserted and the injurious conduct alleged.’”
Thus, the Court concluded that if an individual’s military service is a “motivating factor” in his or her 
termination, an employer may be liable even if an unbiased company representative made the ultimate 
decision to terminate the employee. A plaintiff is merely required to show that a biased supervisor’s 
discriminatory intent was a proximate cause of—that is, had some direct relation to—the termination 
decision.

The Court also held that an employer’s reliance on an independent investigation does not, as a matter of 
law, preclude a finding of liability. Although the Court noted that in some cases an independent 
investigation by the decision maker may very well result in a finding that a supervisor’s biased actions 
were not a “causal factor” in the adverse employment action, it concluded that in other circumstances a 
“supervisor’s biased report” could remain a “causal factor” even in the face of an independent 
investigation. Strikingly, as a result of this case-by-case approach adopted by the Court, an employer 
that makes an employment decision with no bias based on an unbiased factual investigation could still 
face liability for a discriminatory action.

Implications of Staub v. Proctor Hospital

The first and most important implication of Staub is that it is likely to make the “cat’s paw” theory of 
liability more attractive to plaintiffs in that it invalidates the more restrictive “cat’s paw” evidentiary 
rules previously applied by certain courts (including the Seventh Circuit). The Court, in effect, opened 
the door to a new theory of liability that was not previously available for some plaintiffs. This impact 
will be widespread because, while Staub concerned a case brought under USERRA, the similarity 
between that statute and Title VII—a similarity explicitly recognized in the Court’s decision—suggests 
that the case’s central holding will be applicable to Title VII and other antidiscrimination statutes. 

The decision was not, however, a complete victory for plaintiffs’ lawyers. For a plaintiff to succeed 
under a “cat’s paw” theory, the Court requires a showing that the supervisor who influenced the decision
maker was not only motivated by discriminatory animus, but also that she or he intended for the conduct
to result in an adverse employment action. In many cases, plaintiffs may fall short of meeting this 
burden, clearing the way for summary judgment. Moreover, the opinion pointed out in a footnote that 
the Court was only ruling upon situations where a supervisor attempted to influence the actions of the 
decision maker, stating “[w]e express no view as to whether the employer would be liable if a co-
worker, rather than a supervisor, committed a discriminatory act that influenced the ultimate 
employment decision.”

Finally, while Staub makes clear that conducting an independent investigation is not a complete shield 
from liability, the Court’s decision nonetheless highlights the importance of conducting a thorough 
investigation prior to terminating—or taking other adverse action against—an employee. Rather than 
solely relying on an immediate supervisor’s report or looking through an employee’s personnel file, both 
of which could be colored by a biased supervisor’s discriminatory intent, an employer’s human 
resources department should conduct an independent investigation in order to determine whether there 
is, in fact, a legitimate nondiscriminatory reason for the adverse action. 
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If you have any questions or would like further information on the issues discussed in this LawFlash, 
please contact any of the following Morgan Lewis attorneys:

Chicago
Nina G. Stillman 312.324.1150 nstillman@morganlewis.com

Dallas
Ronald E. Manthey 214.466.4111 ron.manthey@morganlewis.com

Houston
Nancy L. Patterson 713.890.5195 npatterson@morganlewis.com

Irvine
Anne M. Brafford 949.399.7117 abrafford@morganlewis.com

Los Angeles
Robert Jon Hendricks 213.612.2692 rhendricks@morganlewis.com

Miami 
Mark E. Zelek 305.415.3303 mzelek@morganlewis.com

New York
Kenneth J. Turnbull 212.309.6055 kturnbull@morganlewis.com

Palo Alto
Melinda S. Riechert 650.843.7530 mriechert@morganlewis.com

Philadelphia
Michael S. Burkhardt 215.963.5130 mburkhardt@morganlewis.com
Paul C. Evans 215.963.5431 pevans@morganlewis.com

Princeton
Rene M. Johnson 609.919.6607 rjohnson@morganlewis.com

San Francisco
L. Julius M. Turman 415.442.1361 jturman@morganlewis.com

Washington, D.C.
Karen E. Gray 202.739.5334 kgray@morganlewis.com
Grace E. Speights 202.739.5189 gspeights@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2010. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labor and Employment Practice serves clients 
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worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plant closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits. 

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com. 
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