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Supreme Court Rejects Mixed Motive Analysis for Age Claims
Under the Age Discrimination in Employment Act

June 22, 2009

On June 18, in Gross v. FBL Financial Services, Inc., 557 U.S. __ (2009), the U.S. Supreme Court
declined to apply the “mixed motive” framework to age discrimination claims under the Age
Discrimination in Employment Act (ADEA), ending—at least for now—years of confusion about the
meaning and application of Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), beyond Title VII.
Employers with pending age claims are encouraged to review this decision with counsel, because it may
seriously undercut at summary judgment or trial existing age claims premised upon a “mixed motive”
theory.

History of Mixed Motive

The “mixed motive” standard in employment discrimination litigation originated with the Supreme
Court’s decision in Price Waterhouse, a case that resulted in four opinions, none of which commanded a
majority of the Court. In short, a plurality of the Price Waterhouse Court concluded that a plaintiff in a
Title VIl action may prove his or her case by showing that his or her membership in a protected class
played a motivating part in an employment decision. An employer could avoid liability only if it could
prove that the company would have made the same decision absent a discriminatory motive.

Although Price Waterhouse and its progeny involved Title VI, courts began to apply the “mixed
motive” standard to other discrimination statutes, such as the ADEA. The “mixed motive” application
under the ADEA was an important weapon for the would-be plaintiff. Instead of debunking directly an
employer’s legitimate business reason for an employment action, plaintiffs could argue instead that the
employer had both legitimate and illegitimate reasons for reaching its decision.

The Gross decision ends that practice.

Gross Decision

In Gross, the plaintiff was employed as a claims administration director until, at age 54, he was
reassigned by his employer to the position of claims project coordinator. The plaintiff considered the

reassignment a demotion, and accordingly, filed suit against his employer. He alleged, inter alia, that the
company violated the ADEA because his demotion was based, at least in part, on his age.



The case proceeded to trial and, despite objections by the plaintiff’s employer, the judge issued a “mixed
motive” instruction to the jury, asking them to return a verdict in favor of the plaintiff if they found that
age was “a motivating factor” in the employer’s decision to demote the plaintiff. The jury was also
instructed that “motivating factor” meant that age “played a part” in the employer’s decision to demote
the plaintiff. Adhering to the Price Waterhouse standard, the judge also instructed the jury to find in
favor of the employer only if the company proved by a preponderance of the evidence that the employer
would have demoted the plaintiff “regardless of his age.” The jury returned a verdict for the plaintiff,
and awarded him almost $47,000 in damages.

The employer appealed. The U.S. Court of Appeals for the Eighth Circuit reversed and remanded,
holding that the district court improperly interpreted Price Waterhouse.

The Supreme Court vacated the Court of Appeals’ decision. Reaching beyond the questions presented
on appeal by the parties, the Court specifically declined to hold that its Price Waterhouse framework
applied to ADEA claims. Although the Court acknowledged a considerable overlap between the
jurisprudence of Title VII and the ADEA, the Court suggested that textual differences between Title VII
and the ADEA prevented the Court from applying Price Waterhouse to age claims. Specifically, the
Court found persuasive that Title VIl was amended in 1991 to explicitly authorize “mixed motive”
discrimination claims, while similar changes were not made to the ADEA.

The Court concluded, after reviewing the statutory text of the ADEA, that an employee’s burden of
proof for age claims under the ADEA is the same in mixed motive claims or disparate treatment claims.
That is, under the ADEA, a plaintiff must prove by a preponderance of the evidence (direct or
circumstantial) that age was the “but for” cause of the employment decision.

Justice Stevens dissented, together with Justices Breyer, Souter, and Ginsburg, noting, among other
things, that Congress endorsed the Price Waterhouse “mixed motive” theory when it amended Title VII
in 1991.

Conclusion

The Gross decision will undoubtedly undercut a number of pending age claims, both at summary
judgment and at trial, especially those pursued under a “mixed motive” theory. Employers with pending
age claims are encouraged to review the decision and, where dispositive motions are pending, move
quickly in consultation with counsel to brief the impact of Gross. Moving forward, the Gross decision
may help discourage age claims, because the “but for” causation test is a higher burden on plaintiffs.

Employers need to question, however, the longevity of the Gross decision. Within hours of the decision,
members of Congress voiced strong opposition to the ruling, comparing it to the Court’s Ledbetter
decision that Congress legislatively overturned earlier this year. Although Congress has a full legislative
agenda, we expect to see increasing pressure for a legislative reversal of this decision in the coming
months.

If you would like further information regarding the issues raised in this LawFlash, please contact any of
the following Morgan Lewis attorneys:

Chicago
Barry A. Hartstein 312.324.1140 bhartstein@morganlewis.com
Nina G. Stillman 312.324.1150 nstillman@morganlewis.com

2


mailto:bhartstein@morganlewis.com
mailto:nstillman@morganlewis.com

Dallas
Ronald E. Manthey
Ann Marie Painter

Houston
Nancy L. Patterson
A. John Harper Il

Irvine
Anne M. Brafford
Carrie A. Gonell

Los Angeles
Carla J. Feldman
Robert J. Hendricks

Miami
Anne Marie Estevez
Mark E. Zelek

New York
Amber L. Kagan
Andrew J. Schaffran

Palo Alto
Melinda S. Riechert
Brian L. Johnsrud

Philadelphia
Mark S. Dichter
Paul C. Evans

Princeton
Rene M. Johnson
Richard G. Rosenblatt

San Francisco
Daryl S. Landy
Cecily A. Waterman

Washington, D.C.
Grace E. Speights
Gregory R. Talbot

About Morgan Lewis’s Labor and Employment Practice

214.466.4111
214.466.4121

713.890.5195
713.890.5199

949.399.7117
949.399.7160

213.612.7204
213.612.2692

305.415.3330
305.415.3303

212.309.6288
212.309.6380

650.843.7530
650.843.7555

215.963.5291
215.963.5431

609.919.6607
609.919.6609

415.442.7561
415.442.1269

202.739.5189
202.739.5961

ron.manthey@morganlewis.com

annmarie.painter@morganlewis.com

npatterson@morganlewis.com

aharper@morganlewis.com

abrafford@morganlewis.com

cgonell@morganlewis.com

cfeldman@morganlewis.com

rhendricks@morganlewis.com

aestevez@morganlewis.com
mzelek@morganlewis.com

akagan@morganlewis.com
dschaffran@morganlewis.com

mriechert@morganlewis.com
bjohnsrud@morganlewis.com

mdichter@morganlewis.com
pevans@morganlewis.com

rjohnson@morganlewis.com
rrosenblatt@morganlewis.com

dlandy@morganlewis.com
cwaterman@morganlewis.com

gspeights@morganlewis.com
gtalbot@morganlewis.com

Morgan Lewis’s Labor and Employment Practice includes more than 300 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2009. We represent clients nationwide in a full spectrum of workplace issues, including drafting
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employment policies and providing guidance with respect to employment-related issues, complex
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower
claims, labor-management relations, immigration, occupational safety and health matters, and workforce
change issues.
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