
 
 

Further Guidance on Complying with New York’s Article 23-A Notice Obligations 
 in Connection with Criminal Background Checks 

 
January 27, 2009 

 
On December 16, 2008, Morgan Lewis issued a LawFlash on New York’s recent criminal background 
check legislation creating additional employer obligations that are scheduled to go into effect February 
1, 2009. Since that LawFlash was distributed, we have received numerous inquiries seeking more 
detailed information, many of which were prompted by the lack of clarity in the amendments 
themselves. In response, this supplemental LawFlash analyzes the legislation in more detail and 
summarizes our efforts to seek informal clarification from the New York State Department of Labor 
(NYDOL). 
 
In our experience, most employers follow the notice and authorization requirements of the federal Fair 
Credit Reporting Act when procuring background checks because courts have held the results of a 
criminal background check to be a “consumer report” under the federal legislation. The federal 
requirements include: 
 

• Notifying the job applicant in writing, in a document containing only the notice, that a criminal 
background check may be obtained and used 

• Obtaining a signed authorization from the applicant  

• Once a criminal background check is obtained, providing the job applicant with notice and an 
opportunity to discuss or dispute the report before the employer takes any “adverse action”  
 

These procedures remain unaffected by New York’s new legislation. However, as discussed below, this 
new legislation creates additional requirements depending upon the type of consumer report requested 
by an employer. 
 
More specifically, the new legislation imposes different notice requirements depending on whether an 
employer requests an “investigative consumer report” or a “consumer report” in connection with a hiring 
or employment-related decision. Under New York’s Fair Credit Reporting Act, a “consumer report” 
gathers information on an individual’s creditworthiness, credit standing, credit capacity, character, and 
general reputation from a credit reporting agency, but does not utilize personal interviews to gather such 
information. See N.Y. Gen. Bus. Law § 380-a(c)(1). In contrast, an “investigative consumer report” 
utilizes personal interviews, in addition to gathering available information from a consumer reporting 
agency. See N.Y. Gen. Bus. Law § 380-a(d). If there is any uncertainty as to the type of report an 
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employer has prepared, the safest approach is to follow the protocols for an “investigative consumer 
report” discussed below. 
 
Pre-Background Check Article 23-A Notice 
 
Whenever an employer requests an “investigative consumer report,” the new legislation requires the 
employer to provide a copy of New York Corrections Law Article 23-A to an employee or applicant for 
employment prior to obtaining such report. The NYDOL has informally advised that if an employer 
utilizes only a “consumer report,” see N.Y. Gen. Bus. Law § 380-a(c)(1), this pre-background check 
notice requirement does not apply. 
 
Post-Background Check Article 23-A Notice 
 
If an employer seeks only to have a “consumer report” prepared for a hiring or employment-related 
decision, the new legislation requires the employer to provide the individual subject of the report with a 
copy of Article 23-A only if the report reveals criminal record information.  
 
Application of Notice Obligations to New York Residents 
 
The new legislation does not make clear whether the notice obligations apply to New York residents 
who apply in New York for out-of-state positions or are already employed and work outside the state. 
The NYDOL has informally advised that the notice requirements apply only to individuals who apply 
for employment or are employed in New York. Nevertheless, it is possible that a court could conclude 
that the new requirements apply beyond employees working in New York because the new legislation 
amends New York’s Fair Credit Reporting Act, which simply defines “consumers” as “individuals.” 
Thus, employers—particularly employers based in New York—may want to consider applying the 
Article 23-A notice requirements to New York residents regardless of the site of employment or 
potential employment. 
 
Practical Guidance 
 
This new legislation is far from clear. As explained in our initial LawFlash, the cautious approach is for 
employers to provide individuals with a copy of Article 23-A prior to seeking any background check 
consent from an individual, regardless of whether the employer plans to run a consumer report or an 
investigative consumer report. Employers may also wish to consider providing such individuals with a 
second copy of Article 23-A whenever the report reveals criminal record information. 

 
If a company uses criminal background checks, it should take steps to ensure compliance with this new 
legislation. Employers that use vendors to conduct criminal background checks should confirm that the 
vendor’s practices comply with these new requirements. 
 
As a reminder, if an employer makes a hiring or employment-related decision based on an individual’s 
criminal background information, Article 23-A sets out specific factors that an employer must consider. 
These factors include: 
 

• New York’s public policy encouraging the employment of individuals who have previously been 
convicted 

• The job responsibilities of the position 



• The relevance of any prior conviction to the individual’s ability to perform the job 
responsibilities 

• The time elapsed since the conviction 

• The individual’s age at the time of the conviction 

• The seriousness of the offense 

• Information provided by the individual about his or her rehabilitation since the conviction 
 
How We Can Help 
 
If you have additional questions about the impact of the legislation discussed in this Morgan Lewis 
LawFlash on your policies and procedures, please contact any of the following attorneys: 
 
New York 
Debra Morway 212.309.6298 dmorway@morganlewis.com 
Samuel S. Shaulson 212.309.6718 sshaulson@morganlewis.com 
David A. McManus 212.309.6824 dmcmanus@morganlewis.com 
 

About Morgan Lewis’s Labor and Employment Practice 
Morgan Lewis’s Labor and Employment Practice includes more than 280 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2008. We represent clients nationwide in a full spectrum of workplace issues, including drafting 
employment policies and providing guidance with respect to employment-related issues, complex 
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower 
claims, labor-management relations, immigration, occupational safety and health matters, and workforce 
change issues. 
 

About Morgan, Lewis & Bockius LLP 
Morgan Lewis is an international law firm with more than 1,500 lawyers in 22 offices located in Beijing, 
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, 
Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, 
Tokyo, and Washington, D.C. For more information about Morgan Lewis, please visit 
www.morganlewis.com. 

 
This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 

specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.  
Please note that the prior results discussed in the material do not guarantee similar outcomes.  
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