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On September 7, the Third Circuit Court of Appeals affirmed a district court grant of summary judgment
on behalf of NutriSystem, Inc. (NutriSystem) in Parker v. NutriSystem, Inc.X The Third Circuit held that
NutriSystem’s call center sales associates, who sell the company’s weight loss programs, were not
entitled to overtime pay under the Fair Labor Standards Act (FLSA) because they are exempt employees
under the retail services exemption of Section 7(i) of the FLSA. The Third Circuit declined to give
deference to the Department of Labor’s (DOL’s) interpretation of its regulations.

Under Section 7(i), a retail employer that pays its sales force pursuant to a bona fide commission plan is
not required to pay overtime. The issue before the Third Circuit was whether NutriSystem’s
compensation plan was a bona fide commission; neither the FLSA nor the regulations define the term.

Under NutriSystem’s compensation plan, its sales associates are paid a flat payment that is determined
by the time of the sale and kind of sale, but does not fluctuate based on the price paid by the customer.
According to the plaintiffs, this compensation plan was not a commission because it did not tie their
payments directly to the revenue generated per sale. NutriSystem, in turn, argued that commissions did
not have to be a strict percentage of the revenue generated from the sale to be a commission plan,
provided that the commissions were proportional and de-linked from the number of hours a sales
associate worked.

The Third Circuit, in a 2-1 opinion, agreed with NutriSystem and the district court, and affirmed that
NutriSystem’s compensation plan was a bona fide commission pursuant to Section 7(i). The Third
Circuit held that the flat-rate payments were proportional to the revenue generated by a sale because
they fluctuated only slightly for legitimate business purposes, such as changes to the weight loss
programs’ costs based on customers’ dietary needs or sales promotions.

The Third Circuit noted that it was illogical and unnecessary to strictly link a sales associate’s pay with
the price paid by a customer because NutriSystem should be able to offer its customers discounts or
allow for minor differences in prices of its various programs. The Third Circuit further noted that the
compensation plan was a commission because the sales associates did not have to work long hours to
generate high commissions, i.e., they could be just as successful in selling programs to customers in
eight hours as they could be in 12 hours.

L parkerv. NutriSystem, Inc., No. 09-3545 (Sept. 8, 2010).



Finally, the Third Circuit held that NutriSystem’s compensation plan was consistent with the purpose of
the FLSA in that the sales associates were well compensated and were unlikely to have increased health
risks due to hours worked. In reaching its decision, the Third Circuit relied on the limited case law in
this area and noted that the DOL’s regulations did not define the term “commission.”

This opinion is significant in several respects. First, the Third Circuit clarified that employers can
compensate sales representatives through commissions without having to provide overtime payments,
provided that the commission payments bear some proportionality to the price paid by the customers.
Although the Third Circuit did not set the outer limits of the proportionality required, it made clear that
an employee could receive the same commission payment for differently priced products so long as the
price range was not significant.

This holding gives retail employers greater flexibility in how it compensates and incentivizes their sales
forces. Although retail employers contemplating a switch to a commission-based compensation structure
should give careful consideration to the terms of their commission plans before implementation, they
can now cite to appellate authority in support of such a business decision.

Second, the Third Circuit declined to grant any deference to the DOL, which had filed an amicus brief
on behalf of the employees and participated at oral argument. The DOL argued that the Third Circuit
should defer to its amicus and several opinion letters, which it claimed supported the interpretation that a
commission must be linked to the cost of the product sold or service provided for purposes of the 7(i)
exemption. The Third Circuit disagreed, and concluded that the applicable regulations did not
specifically define what constitutes a commission for 7(i) purposes. A court, therefore, would have to
look beyond the letter of the regulations in reaching its decision.

Although the Third Circuit conceded that the “Department may have more ‘specialized experience’ . . .
in the day-to-day administration of the FLSA,” it found that the DOL and its opinion letters lacked
“sufficiently thorough reasoning, consistency, or factual similarities . . . to warrant deference.”
Accordingly, in reaching its holding, the Third Circuit did not give any weight to the DOL’s position.

Judicial deference to the DOL’s interpretation of its regulations is particularly relevant to all employers
in all industries. Recently, the DOL has been more active in interpreting its regulations expansively in
ways that are adverse to employers and sometimes inconsistent with prior agency interpretations. If
courts, and particularly appellate courts, defer to these more expansive interpretations by the DOL, then
the landscape of labor and employment law would significantly change for employers. It is important for
employers to monitor the level of deference appellate courts grant the DOL in future litigation in order
to remain aware of these trends. The Third Circuit, it appears, will examine the DOL’s positions
carefully to determine what, if any, deference the DOL is entitled.

NutriSystem was represented in the court of appeals and district court by Morgan Lewis.
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients nationwide in a full spectrum of workplace issues, including drafting
employment policies and providing guidance with respect to employment-related issues, complex
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower
claims, labor-management relations, immigration, occupational safety and health matters, and workforce
change issues.

About Morgan, Lewis & Bockius LLp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San
Francisco, Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its
practices, please visit us online at www.morganlewis.com.
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