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The Occupational Safety and Health Administration (OSHA) recently sent letters to approximately
15,000 employers, notifying them that OSHA’s data shows that their worksites reported among the
highest Days Away, Restricted, and Transfer (DART) injury and illness rates in the country. OSHA
itself has not yet made its official announcement about the issuance of these letters, though that is
expected to occur shortly.

As a reminder, employers need not respond—at least formally—to the notification letter, nor is the letter
a notification of inspection. The letters are generated by a computer database, and are not individually
reviewed in any formal capacity.

The receipt of such a letter is a good indication that an OSHA inspection may occur under the Site
Specific Targeting (SST) Program. In past years, SST inspections—which are based on high injury and
illness rates—Iled to the inspections of a large number of worksites nationwide. This year, OSHA
anticipates up to 4,500 inspections of employers identified in the SST Program.

Accordingly, employers that receive a high injury and illness notification letter should review their
injury and illness reporting information to determine their likelihood of inspection. Further, employers
should review their overall compliance status. Preparatory compliance audits can help identify and
correct problems before an inspection. This is especially important because OSHA continues to broaden
its enforcement tools, for example, by issuing very broad “litigation holds” that force employers to
preserve documents well beyond the scope of a current or planned investigation.

The issuance of high injury and illness notification letters comes on the heels of OSHA’s decision to
make available to the public, for the first time, accident and illness data from 1996 to 2007 in a
searchable online database. Users can locate establishment-specific or industry-specific current and
historical data from one of two websites, http://www.osha.gov/pls/odi/establishment search.html or
www.data.gov. This data may be used against employers in a number of different contexts, including,
for example, to encourage a worksite to unionize.

Employers have a number of rights during an OSHA inspection and should be prepared to assert them.
Morgan Lewis’s nationwide OSHA Practice is prepared to assist clients with OSHA compliance and
inspections. We have experience in counseling employers on assessing their compliance with OSHA’s
standards and developing appropriate compliance plans where necessary. We can also assist in preparing
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a protocol to be followed in the event of an OSHA inspection. If your workplace is inspected, we can
assist with the inspection and the resolution of any citations that may be issued.

If you have any questions or would like more information on any of the issues discussed in this
LawFlash, please contact any of the following members of Morgan Lewis’s OSHA team:

Washington, D.C.

Howard M. Radzely 202.739.5996 hradzely@morganlewis.com
Jonathan L. Snare 202.739.5446 jsnare(@morganlewis.com
Philadelphia

Thomas Benjamin Huggett 215.963.5191 tbhuggett@morganlewis.com
Dennis J. Morikawa 215.963.5513 dmorikawa@morganlewis.com
Chicago

Nina G. Stillman 312.324.1150 nstillman@morganlewis.com
Dallas

Joel S. Allen 214.466.4106 joel.allen(@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 300 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
US4 2009. We represent clients nationwide in a full spectrum of workplace issues, including drafting
employment policies and providing guidance with respect to employment-related issues, complex
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower
claims, labor-management relations, immigration, occupational safety and health matters, and workforce
change issues.

About Morgan, Lewis & Bockius Lrp

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, and intellectual property legal services to clients of all
sizes—from global Fortune 100 companies to just-conceived startups—across all major industries. Our
international team of attorneys, patent agents, employee benefits advisors, regulatory scientists, and
other specialists—more than 3,000 professionals total—serves clients from locations in Beijing, Boston,
Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles, Miami,
Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo,
and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us online
at www.morganlewis.com.
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