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In a decision that sent shock waves through the restaurant industry, with implications for businesses that
rely upon “tipped employees,” a San Diego Superior Court judge issued a decision in Chau v. Starbucks
Corp., Case No. GIC836925, on March 19, awarding more than $100 million to a class of former
Starbucks “baristas” in California. The award gave restitution for tips illegally paid to “shift
supervisors” through the tip-pooling practice utilized by Starbucks. Not surprisingly, following the
court’s ruling, at least three additional class actions accusing Starbucks of illegal tip-pooling practices
were subsequently filed in state and federal courts across the country, including in New York,
Minnesota, and Massachusetts. More suits are expected, as more than 30 states have enacted some form
of “tip” law. The Starbucks verdict and these lawsuits have significant implications for any employer
that relies upon “tipped employees.”

In the San Diego case, the plaintiffs, who were responsible for making Starbucks drinks, serving
customers, and working the cash registers, were paid in part through tips contributed by Starbucks
patrons to tip jars located at the register. Each Starbucks store distributed the tips not only among the
baristas, but also among the shift supervisors, who were responsible for pouring coffee and waiting on
customers in addition to their supervisory duties of assigning tasks to the baristas and ensuring that
customer service standards were met. The plaintiffs argued that Starbucks’ tip-pooling policy was illegal
under the California Labor Code, since shift supervisors were “employers” or “agents” of the employer
who were not entitled to a share of the tip pool. Cal. Lab. Code § 351 (West 2006). In finding for the
plaintiff class, the court ruled, in a four-paragraph letter to counsel, that the shift supervisors are “agents
precluded from sharing in tips from the tip pool.” In addition to awarding more than $86 million in
restitution and $19 million in interest, the court enjoined Starbucks from engaging in the practice of
distributing tips to shift supervisors. The New York, Minnesota, and Massachusetts suits soon followed.

In a decision involving another category of tipped employees, a district court in Florida held that poker
dealers at the Palm Beach Kennel Club were entitled to proceed to trial on their claims that their
employer violated the Fair Labor Standards Act (FLSA) by taking tip credit and paying them less than
the minimum wage, while requiring them to share part of their tips with cardroom floor supervisors.
Wajcman v. Palm Beach Kennel Club, No. 07-80912-CIV-Hurley/Hopkins, 2008 U.S. Dist. LEXIS
21939, at *7-8 (S.D. Fla. Mar. 20, 2008).

Application of the Fair Labor Standards Act to Tip Pooling
While the plaintiffs in the Starbucks cases are relying upon state law, employers should be aware of the
issues affecting tipped employees under the FLSA. The FLSA offers a “tip credit” to employers, which
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allows them to combine direct wages and tips to achieve their minimum wage obligation under the Act.
29 U.S.C. § 203(m). The Department of Labor’s regulations addressing the tip credit are set forth at 29
C.F.R. §§ 531.50-531.59. The FLSA requires that tips received by an employee be retained by the
employee. 29 U.S.C. § 203(m). Tips may, however, be redistributed through “the pooling of tips among
employees who customarily and regularly receive tips.” Id. An employer may lose its eligibility for a tip
credit if employees who share in the tips are determined to be “employers” or employer “agents” under
the FLSA. 29 U.S.C. § 203(d); see Chan v. Triple 8 Palace, Inc., No. 03 Civ. 6048 (GEL), 2006 U.S.
Dist. LEXIS 15780, at *46 (S.D.N.Y. Mar. 31, 2006).

The term “employer” is defined in the statute as “any person acting directly or indirectly in the interest
of an employer in relation to an employee.” 29 U.S.C. § 203(d). Employees who have been considered
employers or employer agents for purposes of the FLSA include those who act in a managerial capacity,
ranging from holding an ownership interest in the company to directing the work schedules of other
employees. See Chung v. The New Silver Palace Restaurant, Inc., 246 F. Supp. 2d 220, 227-28
(S.D.N.Y. 2002) (holding that individuals who “as General Managers of the restaurant floor, had direct
supervisory power over the waiters, controlling their hiring and firing, and enforcing the restaurant’s tip
sharing policy . . . were ‘employers’ within the meaning of FLSA § 3(d)” and could compromise the
employer’s entitlement to use tip credit to meet the minimum wage standard).

The types of employees who “customarily and regularly receive” tips include those who “perform([]
important customer service functions” or have “more than a de minimis service interaction with
customers.” Wajcman, 2008 U.S. Dist. LEXIS 21939, at *7-8 (denying summary judgment because the
defendant did not meet its burden to show that “cardroom floor supervisors” who “intervened to resolve
any disputes over the [card] games which might arise between customers and [poker card] dealers”
engaged in an occupation that ‘customarily and regularly’ receives tips). See also Kilgor v. Outback
Steakhouse of Florida, Inc., 160 F.3d 294, 302 (6th Cir. 1998) (holding that hosts who, among other
things, greet and seat customers and pass out menus, were entitled to share in the tip pool as they
customarily and regularly received tips).

The Starbucks case calls into question traditional practices in the food service and hospitality industries,
as well as other industries in which employees typically receive and share tips. In particular, steps
should be taken to ensure compliance not only with the FLSA’s specific requirements with respect to tip
credits and tip pooling, but with all applicable state wage and hour laws and other laws as well.

If you have any questions about any of the issues raised in this Morgan Lewis Labor and Employment
LawFlash, or about how your organization may avoid tip credit litigation, please contact any of the
following Morgan Lewis attorneys:

Chicago

Barry A. Hartstein 312.324.1140 bhartstein@morganlewis.com
Dallas

Joel S. Allen 214.466.4106 joel.allen@morganlewis.com
Houston

Nancy L. Patterson 713.890.5195 npatterson@morganlewis.com
Irvine

Barbara J. Miller 949.399.7107 barbara.miller@morganlewis.com
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Pittsburgh

Christopher K. Ramsey 412.560.3323 cramsey(@morganlewis.com
Princeton

Richard G. Rosenblatt 609.919.6609 rrosenblatt@morganlewis.com
San Francisco

Rebecca Eisen 415.442.1328 reisen(@morganlewis.com
Washington, D.C.

James J. Kelley, II 202.739.5095 jkelley@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 270 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
US4 2007. We represent clients nationwide in a full spectrum of workplace issues, including drafting
employment policies and providing guidance with respect to employment-related issues, complex
employment litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower
claims, labor-management relations, immigration, occupational safety and health matters, and workforce
change issues.

About Morgan, Lewis & Bockius LLp

Morgan Lewis is a global law firm with more than 1,400 lawyers in 22 offices located in Beijing,
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles,
Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco,
Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us
online at www.morganlewis.com.
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