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In a case of first impression, the National Labor Relations Board (NLRB or the Board), now operating
under a Democratic majority, issued a controversial decision on August 27 that expands the labor
movement’s ability to wage public campaigns against “neutral” or “secondary” employers in addition to
the “primary” employers that are the source of the labor dispute. United Bhd. of Carpenters, 355 N.L.R.B.
No. 159 (2010). While federal labor law generally has insulated a neutral employer from being dragged
into labor disputes at businesses that supply products or services to the neutral employer, in Carpenters,
the Board upheld a union’s right to display large stationary banners with messages attacking secondary
employers that purchase products or services from the “primary employers” with whom the union has a
labor dispute.

The factual background of Carpenters involved a construction union that had a primary dispute with
nonunion contractors that allegedly offered substandard wages and benefits. Three businesses in Arizona,
including two medical centers and a restaurant, utilized the services of the nonunion contractors, and the
union targeted these three businesses with large, 16-foot banners reading “SHAME ON [secondary
employer]” based on their business relationships. In response to the bannering activity, the neutral
employers filed unfair labor practice charges against the union.

The union’s bannering campaign implicated the National Labor Relations Act’s prohibition on “secondary
boycotts” under National Labor Relations Act Section 8(b)(4)(i1)(B). Such boycotts are statutorily defined
as when a labor organization engages in conduct to “threaten, coerce, or restrain any person . . . where . . .
an object thereof is . . . forcing or requiring any person to . . . cease doing business with any other
person.” The provision was added to federal labor law with the objective of “shield[ing] unoffending
employers” (the secondary or neutral employer) from improper pressure intended to induce them to stop
doing business with another employer with which a union has a real dispute (the primary employer).

For years, this provision has prevented unions from engaging in picketing activity, like marching and
carrying signs, that targets the secondary employer, while at the same time allowing unions to engage in
peaceful handbilling in an effort to persuade the public not to patronize the secondary employer due to its
relationship with the primary employer.

The Carpenters Board held that stationary bannering activity, even if the banners used were large in size
and targeted the secondary employer, was protected activity akin to lawful handbilling rather than
unlawful picketing. Relying on its interpretation of the statutory text, legislative history, and relevant case
law, the Board majority ruled that that “[t]he banner displays here did not constitute such proscribed
picketing because they did not create a confrontation. Banners are not picketing signs . . . [and] [t]he

1



banner holders did not move, shout, impede access [to], or otherwise interfere with the secondary’s
operations.”

The two dissenting Board members issued a strong dissent, arguing that “the majority puts [the] neutral
party right back into the fray” by allowing unions to target secondary employers with large stationary
banners near their businesses. The dissent noted that if the union had simply moved the banner back and
forth, rather than keeping it stationary, legal precedent would label the activity unlawful secondary
picketing.

This case is one of many pending before the reconfigured NLRB. Although the labor movement has failed
to secure legislative reform under the Obama administration, such as by the passage of the Employee Free
Choice Act, the NLRB will through the end of 2011 decide cases that have the potential to tilt the balance
of labor law in favor of the labor movement.
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About Morgan Lewis’s Labor and Employment Practice

Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal professionals
and is listed in the highest tier for National Labor and Employment Practice in Chambers USA 2010. We
represent clients nationwide in a full spectrum of workplace issues, including drafting employment
policies and providing guidance with respect to employment-related issues, complex employment
litigation, ERISA litigation, wage and hour litigation and compliance, whistleblower claims, labor-
management relations, immigration, occupational safety and health matters, and workforce change issues.

About Morgan, Lewis & Bockius LLp

With 23 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major
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industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles,
Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco,
Tokyo, Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices,
please visit us online at www.morganlewis.com.
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