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COURT OF APPEALS
RuLEs ANTITRUST LAWS
AprpPLY TO UNDERWRITING

The Second Circuit Court of Appeals
recently decided that antitrust laws apply to
underwriter syndicates.

The plaintiffs alleged that prominent under-
writers and institutional investors reached
agreements that inflated the price of securities
after their initial offering to the public.
Specifically, the defendants, who controlled
the opportunity to purchase securities,
purportedly demanded commitments to purchase
securities in subsequent offerings or in the
aftermarket, or a share the profits from the
anticipated IPO “pop.”

The decision runs counter to a trend in recent
years to limit application of the antitrust laws in
the securities markets. Under the doctrine known
as “implied repeal” or “implied immunity” courts
have found that SEC regulation preempts
application of the antitrust laws. In one recent
case involving equity options, a different panel
of the same court found that the antitrust laws
did not apply to an alleged agreement among the
exchanges, even though the SEC had banned
similar agreements, because the Commission
could have permitted them. Here, the court wrote
that “we do not agree that . . . . the authority to

A PaINFuL INVESTMENT:

Is SEcuRrITIES FRAUD Now ACTIONABLE
UNDER THE ANTITRUST
LAWS? — By Jonathan M. Rich

permit, alone, will establish that a statute has
impliedly repealed the antitrust laws.”

The court found that in this case, the
antitrust laws would not conflict with the
securities laws because Congress, when it
established the securities laws in the 1930s,
intended to prevent (among other abuses)
manipulation of IPO markets. Unlike every other
case in the Second Circuit or Supreme Court that
found implied repeal, the SEC had never
authorized the behavior in question or (as the
Justice Department wrote in arguing for reversal)
“even considered doing so.”

We are concerned that this opinion will
encourage the plaintiffs’ bar and the Antitrust
Division of the Department of Justice to argue
that the antitrust laws apply to securities fraud
and to seek treble damages. For more
information on this opinion and on how to avoid
antitrust problems, please contact Jonathan M.
Rich (jrich@morganlewis.com), John H. Shenefield
(Jshenefield@morganlewis.com), Willard K. Tom
(wtom@morganlewis.com), Scott A. Stempel
(sstempel@morganlewis.com) or Harry T. Robins
hrobins@morganlewis.com).®
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I FTC Fines HEDGE Funp MANAGER $350,000 For HSR Act
VIOLATIONS — By Harry T. Robins and Alexis J. Gilman

The Federal Trade Commission recently
accused a hedge fund manager of twice violating
the Hart-Scott-Rodino Act by failing to report to
the FTC and Department of Justice when his fund
bought more than $50 million of stock in a
company. The hedge fund manager, Scott Sacane,
agreed to pay a $350,000 fine.

Mr. Sacane got into trouble when his fund,
Durus Life Science Master Fund, acquired stock in
Aksys Ltd. and Esperion Therapeutics, Inc. Master
Fund’s purchases pushed Mr. Sacane’s stock
holdings in Aksys and Esperion over several HSR
thresholds, including the basic threshold of $50
million of voting securities.

The HSR Act required Mr. Sacane and the other
parent of Master Fund, Durus Life Science Fund,
LLC, to file notices with the FTC and Department
of Justice prior to buying the stock because they
“controlled” Master Fund for HSR purposes. Mr.
Sacane, however, did not file notices until long
after Master Fund acquired $85 million (50.1%)
of Aksys stock and $102.3 million (33%) of
Esperion stock. Mr. Sacane’s late filing violated
the HSR Act for 799 days with respect to the
Aksys stock purchases and 771 days with respect
to the Esperion stock purchases. Because the HSR
Act allows fines of $11,000 per day of violation,
the FTC could have demanded $17.27 million.
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Morgan Lewis

COUNSELORS AT LAW

This newsletter is provided as a

informational service to clients and friends of Morgan,

general

Lewis & Bockius Ltp. It should not be construed as
imparting legal advice on any specific matter.

© 2005 MoRGAN, LEwis & Bockius LLP
ALL RIGHTS RESERVED



AprPEALS COURT DECISION IN THREE TENORS CASE LEAVES POLYGRAM SINGING THE BLUES — By Randall Conner

The D.C. Circuit Court of Appeals upheld
the Federal Trade Commission’s decision
that PolyGram N.V. and its joint venture
partner, Warner Communications, Inc.,
violated the antitrust laws when they
agreed to curtail marketing Three Tenors
albums in an effort to promote sales of a
new, jointly marketed Three Tenors album
(please see the October 2003 edition of
Morgan Lewis On Competition for our
analysis of the FTC’s decision).

This action arose out of a joint venture
between PolyGram and Warner to distribute a
recording of a new Three Tenors concert in July
1998. The Three Tenors — Jose Carreras,
Placido Domingo, and Luciano Pavarotti — had
previously performed together in 1990 and
1994; recordings of those concerts remain
among the most successful classical music
albums of all time. PolyGram held the rights to
the 1990 recording and Warner held the rights
to the 1994 recording.

Under the joint venture agreement, Warner
would distribute the 1998 album in the
United States while PolyGram would
distribute it to the rest of the world, with the
firms sharing equally any profits or losses on
the project. The joint venture agreement
provided that each company remained free to
pursue its own marketing strategy for its
earlier Three Tenors album.

The parties later agreed, however, to
suspend advertising and discounting of the
1990 and 1994 Three Tenors albums leading up
to the release of the 1998 album. The parties
reaffirmed these commitments when the Three
Tenors announced that the repertoire for the
1998 concert would substantially overlap the
1990 and 1994 concerts. The FTC found that
this agreement ran afoul of the antitrust laws.

The Three Tenors case was significant
because the FTC revived — and the D.C. Circuit
has now approved — the analytical framework
the FTC announced in the Massachusetts Board
of Optometry case. Under this framework, the
FTC presumes that a restraint on competition
has unreasonably harmed competition when the
restraint “appears likely, absent an efficiency
justification, to restrict competition and
decrease output.” When the FTC finds such a
restraint, it requires the defendant to offer a
plausible procompetitive justification for the
restraint. The FTC performs a full rule of
reason analysis only if the defendant offers
such a justification.

The D.C. Gircuit’s decision upheld the FTC’s
analysis in these material respects:

e The court affirmed the FTCs analytical
framework, finding that modern Supreme
Court case law favors a competitive
effects inquiry “tailored to the suspect
conduct in each particular case.” The
court rejected PolyGram’s argument that
“proof of actual anticompetitive effect (or
market power as its surrogate) is required
in any Rule of Reason case.”

e The court agreed with the FTC that the
parties’ agreement not to promote the earlier
albums was “inherently suspect,” finding
that “[a]n agreement between joint
venturers to restrain price cutting and
advertising with respect to products not part
of the joint venture looks suspiciously like a
naked price fixing agreement between
competitors, which would ordinarily be
condemned as per se unlawful.”

e The court also agreed that the parties’
alleged procompetitive justification — the
elimination of free-riding on efforts to

promote the 1998 album — was not legally
cognizable because the only free-riding the
parties sought to eliminate was “nothing
more than the competition of products that
were not a part of the joint undertaking.”
Thus, the parties’ procompetitive justification
amounted to an argument that competition
itself was undesirable, which the Court charac-
terized as “nothing less than a frontal assault
on the basic policy of the Sherman Act.”

For better or worse, the Three Tenors
decision clarifies the circumstances in which
Jjoint venture participants can agree to curtail
their own competitive activities for the benefit
of the joint venture. The D.C. Circuit agreed
with the Commission’s underlying premise,
noting that “if the only way a new product can
be introduced is to restrain legitimate
competition of older products, then one must
seriously wonder whether consumers are
genuinely benefited by the new product.”

Of course, single firms often limit their
efforts to promote older products to help newer
products gain a foothold in the market. In the
Jjoint venture context, an agreement to limit
competition from older products controlled by
the joint venture partners might reduce oppor-
tunistic behavior by a partner that would hurt
the joint venture’s products (and the other
firm’s older products). The Three Tenors decision
will severely limit joint venture partners’ ability
to prevent this opportunistic behavior and may
therefore deter firms from entering into procom-
petitive joint ventures.

Randall Conner (rconner@morganlewis.com) is
an associate in the Washington, D.C. office of
Morgan Lewis. Randall’s practice focuses on
antitrust litigation and counseling.m

EuroPE’s COURT OF FIRST INSTANCE UPHOLDS EUROPEAN CommissiON MERGER DECISION — By Jonathan N. T. Uphoff

On September 21, 2005, the Court of First
Instance (“CFI”), the European Union’s second-
highest court, upheld the European
Commission’s decision to block a proposed
joint acquisition of Gas de Portugal (“GDP”) by
the Portuguese incumbent electricity company,
Energias de Portugal (“EDP”), and an Italian
energy company, Eni SpA.

The CFI’s decision upholds the first
Commission decision to block a merger since
the CFI overturned three of the Commission’s
merger decisions in 2001. The CFI agreed that
the merger would strengthen EDP’s position in
the relevant electricity supply markets, even

taking certain proposed remedies into account.
However, the CFI also rejected several elements
of the Commission’s analysis.

First, the CFI held that the Commission
erred as a matter of law in concluding that
the acquisition would strengthen GDP’s
dominant position in gas supply markets and
would significantly impede effective
competition. GDP held a monopoly in its
gas supply markets by virtue of the national
legislative framework permitted by the
Second Gas Directive. The CFI concluded
that the acquisition could not strengthen a
dominant position beyond a monopoly

protected by regulation. Nor, when
regulation did not permit competition,
could the acquisition significantly impede
effective competition.

Second, the CFI rejected the Commission’s
position, set out in its Notice on Remedies,
that parties who submit proposed remedies
must demonstrate that they address the
Commission’s concerns. The CFI held that
the Commission must prove the proposed
remedies  inadequate to  safeguard
competition. The CFI also held that the
Commission must examine proposed

(continued on page 4)



MERGER WATCH: HANDING OuT “BLANK CHECKS” AT THE DEPARTMENT OF JUSTICE?

SuPREME COURT TO CONSIDER JOINT VENTURE STANDARDS IN DAGHER V. SHELL

O1L Co. — By J. Clayton Everett, Jr.

Are pricing decisions by economically
integrated joint ventures per se illegal? The
Supreme Court will consider that question this
term in Dagher v. Shell 0il Co.

The Dagher case reviewed a challenge to the
pricing practices of two joint ventures among
Shell Oil Co., Texaco, Inc. and Saudi Refining,
Inc. (SRI) that combined the gasoline refining,
marketing and sales assets of those companies.
The venture partners retained their separate oil
drilling and exploration assets and their own
trademarks, but transferred the day-to-day
operation of all “downstream” refining,
marketing and sales activities to the joint
ventures. The FTC and several state attorneys
general reviewed the proposed joint ventures
prior to their formation.

A putative class of independent service
station owners sued the joint ventures and
their owners, alleging that they overpaid for
gasoline as a result of the joint ventures’
practice of setting a unified wholesale price for
Shell gasoline and Texaco gasoline. Plaintiffs

contended that the ventures’ pricing activities
constituted per se illegal price-fixing. They
disclaimed reliance on any theory that would
require a rule of reason analysis.

The district court granted defendants’ motion
for summary judgment, concluding that it would
not condemn the joint ventures” activities on a
per se basis because the joint ventures
generated substantial economic efficiencies.

A divided Ninth Circuit panel reversed. The
majority characterized the joint ventures’
pricing activities as “price fixing” and
concluded that it would find those activities
per se illegal unless defendants could establish
that discretion to set a single price for both
Shell and Texaco gasoline was “reasonably
necessary” to achieve efficiencies.

The defendants appealed to the Supreme
Court, arguing that the structure of the joint
ventures precluded price competition among
the joint venture partners. Therefore, the joint
ventures’ pricing decisions could not amount to

price fixing. Put another way, the defendants
argued that the Ninth Circuit improperly disag-
gregated the joint ventures’ pricing decisions
from the joint ventures’ other activities. The
Solicitor General and several other amici
supported the defendants’ request for Supreme
Court review of this issue.

The outcome of the Dagher case will have
great significance for companies considering
entering joint ventures. Defendants argued with
some justification that the per se standard
proposed by the Ninth Circuit will chill the
formation of numerous procompetitive joint
ventures in the future and call the activities of
numerous extant joint ventures into question.
The Supreme Court should decide the case next
spring. Pending the Supreme Court’s decision, it
remains clear that economically integrated joint
ventures do not enjoy immunity from potential
per se liability.

Clay Everett (jeverett@morganlewis.com)
is an associate in the Antitrust Practice in the
Washington, D.C. office of Morgan Lewis. Clay’s
practice focuses on antitrust litigation

and counseling.m

UniQUE AGREEMENT ALLOWS IMIERGING PARTIES TO CLOSE PENDING FURTHER INVESTIGATION AND SUBJECT TO BROAD REMEDY — By Alexis J. Gilman

In a little-noticed action earlier this year,
the Department of Justice (DOJ) revived an
interesting approach to resolving concerns
arising from proposed mergers. Practitioners
have likened this seldom-used procedure to
“writing a blank check.”

In February 2004, Connors Brothers agreed to
acquire Bumble Bee. If Connors Brothers failed
to close the transaction by April 30, 2004,
Canadian law would require it to return funds
raised in a subscription agreement to
subscribers. Although the parties had not yet
finalized the terms of the merger, Connors
Brothers, Bumble Bee, and the DOJ agreed that
the parties could close the deal on that day on
the condition that they would divest up to
three sardine snack brands if the DOJ
determined that restoring competition
eliminated by the merger required divestitures.
Connors Brothers and Bumble Bee signed a Hold
Separate Stipulation and Order and a proposed
Final Judgment and the DOJ agreed that it
would not file these documents until it
completed its investigation. In its proposed final
judgment filed April 18, 2005, the DOJ required
Connors Brothers to divest only its Port Clyde
sardine snack brand and certain related inventory
and assets, and a processing plant.

For obvious reasons, parties to proposed
mergers do not often grant the reviewing

agency unilateral discretion to amend the
assets to be divested. Indeed, parties often take
the near-opposite “fix it first” approach: early
in the review process, they present the
reviewing agency with a proposed divestiture
package and a third party interested in buying
the divestiture package. This initial offer often
leads to negotiation with the reviewing agency
regarding the contents of the package and the
identity of the buyer, which occurs in parallel
with other aspects of the reviewing agency’s
investigation.

The reviewing agencies have not often
commented publicly regarding the blank check
approach. In a 1995 speech, then Federal Trade
Commission (FTC) Bureau of Competition
Director William Baer noted that the
Commission had taken this approach in Hoechst
AG’s acquisition of Marion Merrell Dow (Dow).
The FTC allowed the transaction to proceed on
the condition that Hoechst not exert control
over Dow’s operations until the FTC completed
its investigation. Hoechst committed itself to a
broad settlement that provided relief in every
market that the acquisition might impact. At
the conclusion of the investigation, the FTC
could impose all, part, or none of the
settlement relief. According to Baer, the case
showed the FTCs “willingness to be flexible in
its enforcement procedures and to permit the

early consummation of a transaction in
appropriate circumstances.” Baer noted that the
FTC would use the approach infrequently and
only where the parties meet “tough standards”
to ensure the preservation of competition.

Baer laid out three prerequisites: “First, the
relevant markets must be easily defined. . . .
Second, we must be able to determine with a
high degree of specificity the kind of relief
that would be appropriate for whatever kind of
competitive harm we may find, as well as the
maximum relief that might be necessary. . . .
Third, the parties must be willing to give us
something approaching a blank check for
such remedies.”

True to Baer’s prediction, merging parties
and reviewing agencies seldom agree that a
“blank check” approach will best resolve
antitrust concerns. However, assuming the
appropriate facts and industry character-
istics, Bumble Bee and Hoechst offer a model
for a creative approach to closing a deal
before the government has concluded its
merger investigation.

Alexis J. Gilman (agilman@morganlewis.com)
is an associate in the Washington, D.C. office of
Morgan Lewis. Alexis’ practice focuses on
antitrust issues presented in mergers and acqui-
sitions and on the Hart-Scott-Rodino Act
regulatory process.®




A Painful Investment: FTC Fines Hedge Fund
Manager $350,000 for HSR Act Violations
(continued from page 1)

In this case, Mr. Sacane appears to have fallen
into at least three HSR Act traps for the unwary
financial investor. First, he may not have
realized (or cared) that he controlled Master
Fund for HSR Act purposes. Second, he may have
failed to aggregate the value of his holdings of
Aksys and Esperion stock to determine whether
the Master Fund acquisitions would cross the
$50 million size-of-transaction threshold.
Finally, he may have failed to realize that the
“investment-only” and “institutional-investor”
exemptions did not apply to these transactions.

The investment-only exemption applies to an
acquisition of 10% or less a corporation’s
outstanding voting securities if the acquisition
qualifies as a “passive” investment. The
institutional-investor exemption applies to insti-
tutional investors’ stock acquisitions, but only
where the investor will hold 15% or less of the
outstanding voting securities. The HSR Act’s
aggregation rule means that an investor cannot
avoid HSR Act notice requirements by making
separate acquisitions of a corporation’s stock
when, in the aggregate, the acquired stock’s
value exceeds the statutory threshold.

The antitrust authorities have made it clear
that they will pursue civil penalties against
investors who violate the HSR Act. In 2004
alone, the government obtained penalties of §2
million, $800,000, and $1 million against
Smithfield Foods, Bill Gates, and Manulife
Financial Corporation, respectively, for HSR Act
violations. In a press release announcing the
Sacane settlement, FTC Bureau of Competition
Director Susan Creighton said that this
significant penalty “should put hedge funds,
their managers, and securities traders on notice
that they are not exempt from filing pre-merger
notification forms.”

Hedge funds and other financial institutions
that actively trade for house accounts (so-called
proprietary trading) should pay close attention
to the HSR Act’s reporting requirements. We note
that the FIC fined Mr. Sacane for Master Fund’s
acquisition of Esperion stock, even though Mr.
Sacane’s total Esperion holdings amounted to a
minority and passive stake in the company. Even
experienced investors may do well to consult HSR
counsel before buying and selling significant
amounts of voting securities. Morgan Lewis has
experienced HSR lawyers who can help investors
cut through the HSR Act’s complex rules. Morgan
Lewis also offers an on-line resource called
HSRscan, which contains information about
the HSR Act and its rules, and includes a table
of other enforcement actions and penalties for
violations of the HSR Act. Please visit our
HSRscan page <http://www.morganlewis.com/
index.cfm/nodeID/DCD37B78-0A96-4939-
B32E-798653B58665/fuseaction/content.
page>for more information.

Harry T. Robins (hrobins@morganlewis.com) is
a partner in the New York office of Morgan Lewis.
Harry’s practice focuses on antitrust issues
presented in mergers and acquisitions and on
the Hart-Scott-Rodino Act. Alexis J. Gilman
(agilman@morganlewis.com) is an associate in
the Washington, D.C. office of Morgan Lewis. For
further information regarding this matter, please
also contact Willard K. Tom
(wtom@morganlewis.com), a partner in the
Washington, D.C. office, and Jason A. Lomax
(jlomax@morganlewis.com), an associate in the
Washington, D.C. office.

European practitioners have been reluctant to
take positions that diverge from Commission
Notices, even where the Notices conflict with
the language of the underlying Requlations.

This CFI decision may have far reaching effects
on European merger practice. In upholding the
Commission, the CFI cited the Commission’s
finding that the proposed acquisition would
remove a ‘Significant potential competitor” as
evidence of a significant impediment to effective
competition. Although Regulation 4064/89 (now
superseded by Regulation 139/2004) applied to
the case, the Commission’s finding indicates that
it may interpret the new Regulation’s ‘Significant

EuroPE’s COURT OF FIRST INSTANCE UPHOLDS
EuropPEAN CommissioN IMIERGER DECISION
(continued from page 2)

remedies submitted after the statutory
deadline when the Commission can
determine their sufficiency on the basis of
the facts before it and when the Commission
has sufficient time to consult with the
Member States.

Third, the decision makes clear that the
Commission’s Notices bind only the Commission
and do not amount to statements of law. While
U.S. lawyers may find this concept obvious,
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ANTITRUST MODERNIZATION

impediment to competition” test broadly.
Practitioners will also note that the case, handled
under the expedited procedure, took “only” seven
months. EDP sought to avoid limits on the size
and scope of pleadings by referring to arguments
in an attached economists’ report, but the CFI
refused to admit the report except for the passages
cited in the pleadings.

Jonathan N. T. Uphoff (juphoff@morganlewis.com)
is an associate in the Brussels office of Morgan
Lewis. Jonathan’s practice focuses on antitrust
issues presented in mergers and acquisitions and
on the Hart-Scott-Rodino Act regulatory process.®
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The Federal Trade Commission will host the Antitrust Modernization Commission (AMC) hearings
at its headquarters or conference center locations. Please see the AMC website at www.amc.gov for
times and further details. As noted in the June 2005 edition of Morgan Lewis On Competition, John
Shenefield (jshenefield@morganlewis.com), a partner in the Antitrust Practice in the Washington,
D.C. office of Morgan Lewis, serves on the AMC as one of its 12 Commissioners. On September 29,
Morgan Lewis partner Will Tom testified before the AMC regarding exclusionary conduct.




MorGAN Lewis PARTNER , DonALD C. KLAwiTER NAMED CHAIR OF THE SECTION OF ANTITRUST LAaw
OF THE AMERICAN BAR ASSOCIATION

Donald C. Klawiter, a Washington, D.C.-based partner in the Antitrust Practice of Morgan Lewis, was
elected Chair of the Section of Antitrust Law of the American Bar Association. He became chair for a one-
year term at the conclusion of the ABA’s Annual Meeting on August 9, 2005.

The Chair of the Section of Antitrust Law is responsible for setting the agenda for the Section; producing
the Section’s programming, including the Annual Spring Meeting, five other programs and numerous
teleseminars; overseeing the many publications of the Section, including Antitrust Law Developments,
Antitrust Law Journal, Antitrust Magazine, Antitrust Source and many books; advocating the Section’s
views on legislation, guidelines and other government initiatives in the United States and abroad; and
directing various task forces and over 40 committees working on various antitrust and litigation issues.

Under Mr. Klawiter’s leadership, the Section will focus its attention on a number of important issues,
including reform of the Hart-Scott-Rodino pre-merger review process; harmonization and development of
international competition laws and procedures; articulating corporate governance guidelines as they relate to antitrust matters
for corporations; working with U.S. and international organizations on international cartel enforcement issues; evaluating the use
and value of economic evidence presented to judges and juries; and assisting the work of the Antitrust Modernization Commission
(a congressionally formed organization) to review U.S. antitrust laws, with testimony, position papers and analysis based on the
Section’s collective antitrust experience.

With over 9,000 members, the Section of Antitrust Law is the largest organization of competition lawyers in the world. The
Section’s Annual Spring Meeting, with approximately 2,000 attendees, is the largest competition law conference in the world.

Mr. Klawiter’s practice focuses on antitrust investigations and litigation, with special emphasis on international antitrust matters. He
has substantial experience in defending corporations and executives in antitrust criminal and civil cases and in merger investigations.
Prior to joining Morgan Lewis, he held several senior positions at the Antitrust Division of the U.S. Department of Justice. For
additional information concerning this and related matters, please contact Donald C. Klawiter (dklawiter@morganlewis.com).

CHIEF JusTICE JOHN ROBERTS ON ANTITRUST

In the Senate Judiciary Committee hearings held September 12-14 regarding U.S. Chief Justice Nominee John Roberts, few Senators
spent time exploring antitrust issues with the nominee. However, Chief Justice Roberts appears to hold opinions that should comfort
those hoping for a “stay the course” approach to antitrust law. In an article published in the 1994 Public Interest Law Review titled
“Symposium: Do We Have a Conservative Supreme Court?” Roberts commented on three notable Supreme Court antitrust opinions:
Brooke Group, Spectrum Sports, and Professional Real Estate Investors. Roberts characterized these opinions as the Court’s return “to a
regime in which the objective economic realities of the marketplace take precedence over fuzzy economic theorizing or the conspiracy
theories of plaintiffs’ lawyers. This is bad news for professors and lawyers, good news for business.”

Roberts wrote that in Spectrum Sports, an attempted monopolization case, “the Court overturned an attempted monopolization
verdict because the plaintiff failed to show the requisite dangerous probability that the defendant would in fact be able to monopolize
a particular market. The ruling focuses on objective market conditions, rather than any subjective evil intent on the part of the
defendant. The defendant may be a dastardly villain and have every intent to monopolize, but if that goal is not a realistic prospect,
the matter is of no concern under the Sherman Act. The ruling is of great practical significance, because it should help short-circuit
unworthy cases before the Dickensian spectacle unfolds of countless lawyers poring over millions of documents and going through
hundreds of depositions in search of evidence of evil intent.”

Regarding Professional Real Estate Investors, a Noerr-Pennington case, Roberts wrote that “the plaintiffs argued that they were
entitled to discovery and depositions to learn why the defendant brought an unsuccessful copyright suit against them. The plaintiffs
sought the discovery to show that the suit was a sham, brought only for harassment, not because the defendant thought it could win.
But the Court ruled that such burdensome discovery into subjective intent should proceed only if a court first determines that the suit
was objectively baseless. Because the copyright suit — though unsuccessful — was not objectively unreasonable, it was not a sham,
and there was no need for discovery into the defendant’s subjective intent.”

Finally, regarding a predatory pricing case, Brooke Group, Roberts wrote that “the Court held that plaintiff’s claim of anticipatory
predatory pricing in the cigarette market could not be submitted to a jury. Detailing the theory underlying the claim is beyond the
scope of this comment (and the economic skills of the commentator), but the important point is that the Supreme Court did not reject
the claim on grounds of economic theory. In a remarkable paragraph, the Court stated that the ‘theory of liability, as an abstract
matter, is within the reach of the statute,” but then concluded that the record in the case showed that the theory, ‘when judged
against the realities of the market, does not provide an adequate basis for a finding of liability.””

On September 29, the Senate voted 78-22 to confirm Roberts as the 17th Chief Justice of the United States.




Morgan Lewis

ANTITRUST PRACTICE PARTNERS ... OF COUNSEL

=
S
=
G
=
=
7]
<
=

PHILADELPHIA

NEWYORK

]
O
(%]
=
=
<
o
L
=
<
w

FRANKFURT l BRUSSELS J§ CHICAGO W LOSANGELES

TOKYO EPARIS lLONDON

Peter E. Halle

Donald C. Klawiter
Stephen Paul Mahinka
Tara L. Reinhart
Jonathan M. Rich
John H. Shenefield
Scott A. Stempel
Willard K. Tom

Robert B. Wiggins

Jay H. Calvert, Jr.
Mark P. Edwards
Joseph B.G. Fay
William P. Quinn, Jr.

Eugene F. Bannigan
Bernard J. Garbutt III

George A. Cumming
Jeffrey S. Kingston
James N. Penrod
Kent M. Roger
William J. Taylor

Richard S. Odom
Andrea Sheridan Ordin

Thomas A. Marrinson

John D. Shugrue

Izzet M. Sinan

Jiirgen Beninca
Christian 0. Zschocke

Robert A. Goldspink

Jean Leygonie

Motonori Araki

202.739.5225
202.739.5222
202.739.5205
202.739.5442
202.739.5433
202.739.5220
202.739.5211
202.739.5389
202.739.5040

215.963.5462
215.963.5769
215.963.5509
215.963.5775

212.309.6815
212.309.6084

415.442.1198
415.442.1322
415.442.1535
415.442.1140
415.442.1315

213.612.7340
213.612.1090

312.324.1120

312.324.2535

32.2.507.75.22

49.69.714.007.19
49.69.714.007.18

44.20.7710.5517

33.1.53.30.4410

81.3.5219.2504

phalle@morganlewis.com
dklawiter@morganlewis.com
smahinka@morganlewis.com
treinhart@morganlewis.com
jrich@morganlewis.com
jshenefield@morganlewis.com
sstempel@morganlewis.com
wtom@morganlewis.com
rwiggins@morganlewis.com

jcalvert@morganlewis.com
medwards@morganlewis.com
jfay@morganlewis.com
wquinn@morganlewis.com

ebannigan@morganlewis.com
bgarbutt@morganlewis.com

gcumming@morganlewis.com
jkingston@morganlewis.com
jpenrod@morganlewis.com
kroger@morganlewis.com
wtaylor@morganlewis.com

rodom@morganlewis.com
aordin@morganlewis.com

tmarrinson@morganlewis.com

jshugrue@morganlewis.com

isinan@morganlewis.com

jbeninca@morganlewis.com
czschocke@morganlewis.com

rgoldspink@morganlewis.com

jleygonie@morganlewis.com

maraki@morganlewis.com

OTHER MORGAN LEwIs OFFICES

Miami Pittsburgh Palo Alto Princeton
Harrisburg Dallas Irvine Boston

ARTICLES ADVISORY BOARD
George A. Cumming (gcumming@morganlewis.com)
James N. Penrod

William P. Quinn, Jr.

(jpenrod@morganlewis.com)

(wguinn@morganlewis.com)

Willard K. Tom
Jiirgen Beninca

Robert B. Wiggins
Randall Conner

Executive Editor:
Managing Editor (EU):
Co-Managing Editors (US):

You can receive Morean Lewrs on ComperiTion electronically via
e-mail. To receive the articles and information presented in
these materials by e-mail, please send your e-mail address to
antitrust@morganlewis.com. Please include “e-mail subscrip-
tion” in the subject line.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




