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The story of attorney general Baroness Scotland and her “illegal” housekeeper certainly enjoyed more than its fair share of headlines. What did the attorney general do wrong and,
more important, what should another employer in her place have done to avoid the £5,000 fine levied against her?

What went wrong?
Put simply, Baroness Scotland employed a Tongan national who did not have the required immigration permission to carry out the job as her housekeeper. Under English law, this is
an offence.

Is there no exemption for small employers?
No – the current law applies in exactly the same way to sole traders as it does to large multinational companies.

A technical breach or a criminal offence?
Talk in the press compared the Baroness’ error to forgetting to pay the congestion charge - in other words, this was more of a technical breach than a criminal offence.

This is correct up to a point. Where an employer knowingly employs someone who does not have permission to do the job in question, it commits a criminal offence, attracting an
unlimited fine and a maximum penalty of six months’ imprisonment. However, in this case, the UK Border Agency carried out an investigation, with which the attorney general
co-operated fully, and was satisfied that she had not knowingly broken the law. As such, she had only committed a civil offence and was fined £5,000. The alleged technical breach
concerned her failure to follow fully the four-step procedure set out below. If employers can show they have followed this procedure, they can avoid the civil charge.

Could the fine have been bigger?
Yes. Where an employer is found to have unwittingly employed an illegal worker, the maximum fine is £10,000 per illegal worker. In this case, however, the UK Border Agency
considered that the civil penalty of £5,000 was in line with those imposed on other employers that have found themselves in a similar situation and no doubt reflected the attorney
general’s cooperation with the investigation and her efforts to carry out the “right to work” checks on her housekeeper.

What should employers do?
It is reported that the attorney general checked certain documents provided by her housekeeper as proof of immigration status, but failed to retain proof that the documents had been
checked. As a full defence against the civil offence of employing illegal workers, employers should carry out the following specific steps before employees start work:
Step 1 is to request certain original documents. The relevant documents vary depending on the immigration status of the individual.
Step 2 is to check the validity of the documents provided. In doing so, the employer must be satisfied that the individual is the person named in the documents presented.
Step 3 is to make copies of the relevant sections of the original documents. For example, where a passport is presented, its front cover, any page containing the holder’s details
(including photos) and any page containing UK visa stamps, must be copied. These copies must be kept for the duration of employment and for a further two years after it has ended.
Step 4 applies where an individual does not have the right to stay indefinitely in the UK. In this case, the employer must carry out Steps 1 to 3 above on at least an annual basis.

Can employers avoid liability for these tests?
No. This is a strict liability test and ignorance is no defence. If employers are in any doubt about this tricky area, advice should be sought as early as possible.
 

Further Info

Chris Hitchins is an employment partner and Rachel Ashwood is an associate at international law firm Morgan Lewis: Chitchins@morganlewis.com (mailto:Chitchins@morganlewis.com) ;
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del.icio.us (http://del.icio.us/post?url=http%3a%2f%2fwww.peoplemanagement.co.uk%2fpm%2farticles%2f2009%2f10%2femploying-illegal-immigrants-the-baroness-scotland-affair.htm&

title=Employing+illegal+immigrants%3a+the+Baroness+Scotland+affair) Digg (http://digg.com/submit?phase=2&url=http%3a%2f
%2fwww.peoplemanagement.co.uk%2fpm%2farticles%2f2009%2f10%2femploying-illegal-immigrants-the-baroness-scotland-affair.htm&

title=Employing+illegal+immigrants%3a+the+Baroness+Scotland+affair) Newsvine (http://www.newsvine.com/_wine/save?u=http%3a%2f
%2fwww.peoplemanagement.co.uk%2fpm%2farticles%2f2009%2f10%2femploying-illegal-immigrants-the-baroness-scotland-affair.htm&

h=Employing+illegal+immigrants%3a+the+Baroness+Scotland+affair) Google Bookmarks (http://www.google.com/bookmarks/mark?op=edit&bkmk=http%3a%2f
%2fwww.peoplemanagement.co.uk%2fpm%2farticles%2f2009%2f10%2femploying-illegal-immigrants-the-baroness-scotland-affair.htm&

title=Employing+illegal+immigrants%3a+the+Baroness+Scotland+affair) Facebook (http://www.facebook.com/sharer.php?u=http%3a%2f

%2fwww.peoplemanagement.co.uk%2fpm%2farticles%2f2009%2f10%2femploying-illegal-immigrants-the-baroness-scotland-affair.htm&t=Employing+illegal+immigrants%3a+the+Baroness+Scotland+affair)

 

    

www.peoplemanagement.co.uk
 

 (http://t.cipd.co.uk/ADCLICK/CID=000000153a05917100000000/acc_random=22832604/SITE=PEOPLE_MANAGEMENT
/AREA=SECTIONS.HR_ESSENTIALS.LAW_AT_WORK.LEGAL_DEVELOPMENTS.ANALYSIS_OPINION/AAMSZ=INVENTORY/pageid=fbdf6c629f134d6a899d07e01b5e4b42) 

Employing illegal immigrants: the Baroness Scotland affair - ... http://www.peoplemanagement.co.uk/pm/articles/2009/10/em...

1 of 1 30/10/2009 15:03


