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The Internal Revenue Service (IRS) on August 7, 2009 issued Notice 2009-62, which provides an
extension of time for specified persons to file Form TD F 90-22.1, Report of Foreign Bank and Financial
Accounts (FBAR), for 2008 and prior years. Notice 2009-62 permits U.S. persons that have only
signature authority over foreign financial accounts (such as employees of institutions with ministerial
powers over non-U.S. bank accounts) or that have beneficial ownership over “foreign commingled
funds” (which may include interests in offshore hedge funds and other investment vehicles) to make
timely FBAR filings for 2008 and prior years by June 30, 2010 (rather than by the June 30, 2009 or
September 23, 2009 dates that would otherwise apply). In addition, Notice 2009-62 invites comments as
to changes in filing requirements that may reduce or eliminate FBAR filing obligations in various
circumstances.

Generally, any U.S. person or entity that at any time during a calendar year had a financial interest in, or
signature or other authority over, financial accounts located in a foreign country with an aggregate value
in excess of $10,000 is required to file. The filing deadline for FBARs for each year is June 30 of the
following year.

Revisions to the FBAR form instructions in 2008 and subsequent informal statements made by IRS
officials and information provided on the IRS website resulted in significant confusion as to the FBAR
filing requirements for certain U.S. persons. A number of groups contacted the IRS to request
clarification of the filing requirements and extension of the 2008 due date. On May 6, 2009 and June 24,
2009, the IRS posted to its website certain conditions and procedures for relief from the filing penalties
for a late filing if an FBAR form for 2008 that was otherwise due on June 30, 2009 is filed by September
23, 2009. This relief extended in certain circumstances to FBAR forms for prior years as well.

Notice 2009-62 provides additional administrative relief for the following U.S. persons:

¢ Persons with no financial interest in a foreign financial account but with signature or
other authority over the foreign financial account

e Persons with a financial interest in, or signature authority over, a foreign financial
account in which the assets are held in a commingled fund

For these specified persons, Notice 2009-62 provides that they have until June 30, 2010, to file an FBAR
for 2008 and earlier calendar years with respect to foreign financial accounts. Therefore, persons eligible
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to take advantage of Notice 2009-62 may need to file FBARs for the 2009, 2008, and earlier calendar
years on or before June 30, 2010, subject to future guidance.

Notice 2009-62 provides a needed extension of time for a large portion of potential filers of FBARs who
are merely employees of institutions that hold assets in foreign accounts in which such employees have
the ability to effect transactions and/or other ministerial duties with respect to such accounts but do not
have legal or beneficial ownership of such accounts. The IRS has requested comments regarding a
possible exemption from FBAR filings for such persons where the owner of the account files the FBAR
with respect to the account. If this exemption is adopted, a large number of duplicative filings would be
eliminated.

FBAR filings for investments in foreign commingled funds held by U.S. persons are also eligible for the
extended deadline. However, Notice 2009-62 does not clarify the meaning of a “foreign commingled
fund.” Based on various recent statements by IRS officials, foreign commingled funds may include
offshore hedge funds and other investment vehicles. The IRS in Notice 2009-62 has requested
comments on whether the passive foreign investment company (PFIC) rules should be a source of
guidance for the purpose of identifying foreign commingled funds.

It is important to note that the extension for filing FBARSs for the specified persons covers not only
2008, but also earlier calendar years. This provides clarification that penalties will not be imposed on
such persons if the FBAR filings are ultimately required and are made by June 30, 2010.

Missing from the relief in Notice 2009-62 is any reference to an exemption from all FBAR filing
requirements for government and private pension plans. Similarly, U.S. mutual funds with offshore
accounts are not exempted from the FBAR filing requirements.

Notice 2009-62 does not provide penalty relief to those U.S. persons with legal or beneficial ownership
of a foreign bank, securities, securities derivatives, or other financial instruments accounts. Such persons
may be eligible for relief under certain IRS conditions and procedures (which may require the filing of
previously filed tax returns) if the required filings are made by September 23, 2009.

For further information about the topic discussed in this LawFlash, please contact any of the following
Morgan Lewis attorneys:

New York

Richard S. Zarin 212.309.6879 rzarin@morganlewis.com
Philadelphia

William P. Zimmerman 215.963.5023 wzimmerman@morganlewis.com

San Francisco
Gary A. Herrmann 415.442.1380 gherrmann@morganlewis.com

Washington, D.C.
Mark E. Matthews 202.739.5655 mark.matthews@morganlewis.com

About Morgan, Lewis & Bockius LLp
Morgan Lewis is an international law firm with more than 1,400 lawyers in 22 offices located in Beijing,
Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los Angeles,
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Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco,
Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, please visit us
online at www.morganlewis.com.

IRS Circular 230 Disclosure

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax
advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or
(ii) promoting, marketing or recommending to another party any transaction or matter addressed herein.
For information about why we are required to include this legend, please see
http://www.morganlewis.com/circular230.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states.
Please note that the prior results discussed in the material do not guarantee similar outcomes.
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