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New 50% Tax Credit/Cash Grant for Life Science Companies Requires
Timely Determination of Eligibility and Application 

April 21, 2010

The Patient Protection and Affordable Care Act of 2010, as amended by the Health Care and Education 
Reconciliation Act of 2010 (the Healthcare Reform Law), provides for a valuable new 50% tax credit or 
equivalent cash grant, for certain companies in the life sciences industry that made (or will make) a 
“qualified investment” with respect to a “qualified therapeutic discovery project” in a taxable year 
beginning in 2009 or 2010. This credit/grant is capped at $1 billion and therefore will be distributed on a 
first-come, first-served basis. These benefits are generally available only to those companies that have 
no more than 250 employees (with additional limitations on flow-through entities owned in part by 
governmental or tax-exempt entities), and that incur particular costs associated with the discovery of 
therapeutic products.

Companies in the life sciences industry having no more than 250 employees should carefully examine 
their business activities, costs, and organizational structures to determine whether they are eligible for 
this new 50% tax credit or cash grant. For example, those life science companies that team up with 
governmental or tax-exempt hospitals and research institutions might not be eligible depending on how 
these arrangements are structured. Because the total benefits are capped at $1 billion and there likely 
will be many applicants competing for the credits and grants, eligible companies should be prepared to 
act quickly once the Treasury begins to accept applications in May or June of this year.

The key features of the credit/grant are as follows:

 Qualifying companies may seek a cash grant as an alternative to the credit. This is 
particularly important for companies that currently do not have federal income tax liability (for 
example, as a result of net operating losses). The cash grant is designed to be economically 
equivalent, on an after-tax basis, to the 50% tax credit. There are stricter limitations, however, 
with respect to companies that are owned in part by governmental or tax-exempt entities. For 
example, a partnership (including any LLC or joint venture treated as a partnership for tax 
purposes) having any governmental or tax-exempt partner will likely be ineligible for the cash 
grant, although this limitation might be avoided through the use of “blocker” entities. While cash 
grant applications for 2009 may be made as soon as guidance is issued, cash grant applications 
for 2010 may not be made until the first day after the end of the company’s 2010 tax year (for 
example, January 1, 2011 for calendar-year taxpayers).
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 The credit or grant is available only to a company that employs no more than 250 
employees in all the company’s businesses at the time application is made. For this purpose 
affiliated entities are combined under complex aggregation rules. For example, a subsidiary or a 
partnership entity may itself have no more than 250 employees but may be required to count 
employees of its shareholders or partners. Each company’s ownership and organizational 
structure should be examined with these rules in mind.

 The credit will be used to reduce federal income tax liability in 2009 or 2010. An application 
must be filed with the U.S. Department of the Treasury (the Treasury) to qualify for the credit. 
Applications for 2009 or 2010 will be accepted by the Treasury as soon as procedural guidance is 
issued, which should be on or soon after May 22, 2010. Companies claiming a credit for 2009 
that are currently extended on their 2009 tax returns should be able to determine the applicable 
credit by the due date of their 2009 returns if they are prepared to act quickly. A follow-up 
LawFlash will be issued as soon as this guidance is issued. 

 The credit will be equal to 50% of a “qualifying investment” related to a “qualifying 
therapeutic discovery project.” There are various qualifications and exceptions designed to 
ensure that companies do not claim both deductions and credits with respect to the same 
expenses, such as research and development expenses. A detailed review of a company’s costs—
on a project-by-project basis—is necessary to determine the amounts eligible for the credit.

What Costs Are Covered by the Credit or Grant?

The credit or grant first requires that a company make a “qualifying investment” in a taxable year 
beginning in either 2009 or 2010. A “qualifying investment” is any cost that is “necessary for and
directly related to the conduct of a qualifying therapeutic discovery project,” other than the following:

 Compensation to certain highly paid officers
 Interest expenses
 Facility maintenance expenses, which include mortgage or rent payments, insurance payments, 

utility and maintenance costs, and costs of employment of maintenance personnel
 General and administrative costs that are required to be capitalized under IRS regulations
 Any investment for which bonus depreciation is allowed
 Other expenses identified by the IRS in future guidance

The second requirement is to determine that the company is conducting a “qualifying therapeutic 
discovery project,” which includes projects designed to do the following:

 Conduct preclinical or clinical research to support marketing approval for a new drug
 Develop molecular diagnostics, affecting therapeutic decisions
 Develop drug delivery or administration technologies

How and When Is an Application to Be Prepared and Filed?

By May 22, 2010, the Secretary of the Treasury (the Secretary), in consultation with the Secretary of 
Health and Human Services, is required to establish a program to consider and award certifications for 
qualified investments that are eligible for the credit or cash grant. The Secretary bears responsibility for 
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determining whether a project is eligible for the credit or cash grant, and will award the credit or grant 
only to those projects that show reasonable potential to accomplish one or more of the following:

 Result in new therapies to treat unmet medical need or to prevent, detect, or treat chronic or 
acute diseases and conditions

 Reduce long-term healthcare costs in the United States
 Significantly advance the goal of curing cancer within the 30-year period beginning on the date 

the Secretary establishes the program

In administering the awards, the Secretary is also required to consider which projects have the greatest 
potential of doing the following: 

 Create and sustain (directly or indirectly) high-quality, high-paying jobs in the United States 
 Advance the United States’ competitiveness in the fields of life, biological, and medical sciences. 

It is likely that applications will be accepted by the Secretary shortly following the issuance of the 
guidance on or about May 22, 2010. The Secretary will be required to accept or reject an application 
(and make payment of any cash grant) within 30 days after the later of the date of a company’s 
submission of an application for the credit or grant, or the date on which the qualified investment is 
made. Companies seeking credits for costs incurred in both 2009 and 2010 may file a single application 
for costs for both years. An application for a credit for 2009 costs may, at the company’s election, be 
considered an application for a cash grant in the alternative. An application for a cash grant for 2010 
may not be made until the period between the day after the last day of company’s 2010 tax year (for 
example, January 1, 2011 for calendar year taxpayers) and the due date for filing such return (taking 
extensions into account).

It is expected that the guidance will track many of the provisions the Secretary issued in July 2009, in 
connection with its administration of the cash grants in lieu of renewable energy tax credits authorized 
by the American Recovery and Reinvestment Act of 2009. That guidance provided both substantive 
rules and procedural requirements in order to obtain cash grants from the Secretary for qualifying 
projects. It also provided a form of application, which likely must be submitted online. We will not 
likely know all the information that will be required in the application until the May 22, 2010 guidance 
is issued. At a minimum, companies likely will be required to submit a detailed description of the costs 
comprising the “qualified investment.” 

Which Companies Are Eligible for the Credit or Grant?

The credit or grant is available to the particular entity (for example, corporation, LLC, or partnership) or 
individual that employs no more than 250 employees in all the company’s businesses at the time the 
application is submitted, subject to aggregation rules that treat certain affiliated entities as a single 
company. In the case of a flow-through entity, the benefit of the credit or grant will be enjoyed by the 
entity’s investors (subject, in the case of a credit, to the investor having a federal income tax liability and 
avoiding passive loss restrictions, among various other limitations). In general, under the aggregation 
rules, all employees of all corporations that are members of the same controlled group of corporations 
count towards the 250 cap in the legislation. The rules are similar in the case of partnerships or LLCs 
taxed as partnerships, and would generally count all employees of the partnership’s or LLC’s affiliates 
as employees of the partnership or LLC for purposes of the 250-employee limitation.
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There are additional considerations in the case of companies structured as flow-through entities. In 
general, for any flow-through entity (for example, LLC or partnership) that has a governmental or tax-
exempt partner, a portion of any “qualifying therapeutic discovery project credit” must be allocated 
proportionately to such governmental or tax-exempt partner. Thus, to the extent of any such allocation, 
the credit is effectively “wasted.” As for the cash grant, however, we expect that the upcoming Treasury 
guidance will confirm that any flow-through entity having a governmental or tax-exempt partner of any 
amount (for example, even a 1% partner) will not be eligible to receive a cash grant unless such partners 
hold their interests in the entity through C corporation “blockers.” These considerations will be 
important for those life sciences companies that team up with hospitals and research institutions that are 
either governmental or tax-exempt. 

If a flow-through entity has a foreign entity or individual as a partner, rules similar to those applicable to 
governmental and tax-exempt partners will likely apply unless a substantial amount of the foreign 
partner’s income is taxed in the United States.

What Are the Tax Consequences of the Credit or Grant?

Neither the credit nor the receipt of the cash grant is taxable for federal income tax purposes. They do, 
however, reduce the basis of project property that is subject to depreciation by the full amount of the 
credit or cash grant.

The credit is subject to recapture (in the form of taxable income recognition) if the project (including 
any interest in the flow-through entity that owns the project) is sold or ceases to satisfy the requirements 
of the program within five years after the project is placed in service for federal income tax purposes. 
The amount of recapture will vary depending upon how soon a sale or other recapture event takes place 
after the property is placed in service. For example, it is expected that 100% of the credit would be 
subject to recapture if a sale took place within the first year after the property is placed in service. By 
contrast, 20% of the credit would likely be subject to recapture if the sale took place after the fourth full 
year after the property is placed in service. Similar recapture rules apply to the cash grant, except the 
recapture event will trigger an obligation to repay the Treasury a portion of the cash grant, rather than 
income recognition.

An individual investor’s ability to claim the credit may be limited by the passive activity loss rules. It is 
unclear whether the same limitations would apply in the case of the cash grant.

Morgan Lewis has the relevant knowledge and skills to assist life sciences companies in an examination 
of their activities, costs, and organizational structure, to determine their eligibility for a tax credit or 
grant, and to assist in the preparation of a timely application. In addition to the firm’s experience in 
advising life science companies in a variety of legal areas, our attorneys have recently advised energy 
companies in filing applications with the Treasury Department, and working with IRS officials to obtain 
cash grants and allocations of tax credits for solar energy and advanced coal-based generation projects.
The applicable rules and processes for obtaining credits or grants for qualifying therapeutic discovery 
projects are expected to be quite similar.

For more analysis of the Healthcare Reform Law and other issues affecting the life sciences sector, see 
the following Morgan Lewis LawFlashes: “Healthcare Reform Law: Impact on Pharmaceutical 
Manufacturers,” (April 15, 2010)1; “Healthcare Reform Law: A New Regulatory Pathway for Biosimilar 
                                                
1 Available at http://www.morganlewis.com/pubs/WashGRPP_ImpactOnPharmaManufacturers_LF_15apr10.pdf.

http://www.morganlewis.com/pubs/WashGRPP_ImpactOnPharmaManufacturers_LF_15apr10.pdf
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Biological Products (April 15, 2010)”2; and “Healthcare Reform Law: Comparative Effectiveness 
Provisions Concerning Healthcare Products and Services,” (April 19, 2010).3

If you have any questions or would like more information on any of the issues discussed in this 
LawFlash, please contact the authors of this LawFlash, Gary B. Wilcox (202.739.5509; 
gwilcox@morganlewis.com ) and Wendy C. Unglaub (215.963.5281; wunglaub@morganlewis.com),
or any of the following key members of our cross-practice Healthcare Reform Law resource team:

Tax Controversy & Consulting Practice
Barton W.S. Bassett
Gary B. Wilcox

Palo Alto
Washington, D.C.

650.843.7567
202.739.5509

bbassett@morganlewis.com
gwilcox@morganlewis.com

FDA & Healthcare Practice
Joyce A. Cowan Washington, D.C. 202.739.5373 jcowan@morganlewis.com
Kathleen M. Sanzo Washington, D.C. 202.739.5209 ksanzo@morganlewis.com

Employee Benefits & Executive Compensation Practice
Andy R. Anderson Chicago 312.324.1177 aanderson@morganlewis.com
Steven D. Spencer Philadelphia 215.963.5714 sspencer@morganlewis.com

Antitrust Practice
Thomas J. Lang Washington, D.C. 202.739.5609 tlang@morganlewis.com
Scott A. Stempel Washington, D.C. 202.739.5211 sstempel@morganlewis.com

Business & Finance Practice—
Mergers & Acquisitions, Securities, Emerging Business & Technology
Marlee S. Myers Pittsburgh 412.560.3310 msmyers@morganlewis.com
Scott D. Karchmer
Randall B. Sunberg

San Francisco
Princeton

415.442.1091
609.919.6606

skarchmer@morganlewis.com
rsunberg@morganlewis.com

Business & Finance Practice—
Insurance Regulation 
David L. Harbaugh Philadelphia 215.963.5751 dharbaugh@morganlewis.com

Labor & Employment Practice
Joseph J. Costello Philadelphia 215.963.5295 jcostello@morganlewis.com
John F. Ring Washington, D.C. 202.739.5096 jring@morganlewis.com

Life Sciences Practice
Stephen Paul Mahinka Washington, D.C. 202.739.5205 smahinka@morganlewis.com

Litigation Practice –
Commercial & Products Liability
Kathleen M. Waters Los Angeles 213.612.7375 kwaters@morganlewis.com
John P. Lavelle, Jr. Philadelphia 215.963.4824 jlavelle@morganlewis.com
Coleen M. Meehan Philadelphia 215.963.5892 cmeehan@morganlewis.com
Brian W. Shaffer Philadelphia 215.963.5103 bshaffer@morganlewis.com

                                                
2 Available at 

http://www.morganlewis.com/pubs/WashGRPP_RegulatoryPathForBiosimilarBiologicalProducts_LF_15apr10.pdf.
3 Available at http://www.morganlewis.com/pubs/WashGRPP_HCR-

ComparativeEffectivenessProvisions_LF_19apr10.pdf.
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Litigation Practice –
Corporate Investigations & White Collar Practice
Lisa C. Dykstra Philadelphia 215.963.5699 ldykstra@morganlewis.com
Jack C. Dodds Philadelphia 215.963.4942 jdodds@morganlewis.com
Eric W. Sitarchuk Philadelphia 215.963.5840 esitarchuk@morganlewis.com

Washington Government Relations & Public Policy Practice
Fred F. Fielding Washington, D.C. 202.739.5560 ffielding@morganlewis.com

IRS Circular 230 Disclosure
To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. federal tax 
advice contained in this communication (including any attachments) is not intended or written to be 
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or 
(ii) promoting, marketing or recommending to another party any transaction or matter addressed herein.

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—more than 3,000 professionals total—serves clients from locations in
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, Minneapolis, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San 
Francisco, Tokyo, and Washington, D.C. For more information about Morgan Lewis or its practices, 
please visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes.
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