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Introduction

The U.S. Supreme Court has expanded the
rights of employees

« The Court’s holding




Introduction

The U.S. Supreme Court has expanded the
rights of employees
 The new standard of analysis




Introduction

* The result




Background of the Case

e The facts




What the Court Considered

 One Issue identified by the Court for review




What the Court Considered

* The Court also addressed a second issue




“Material Adversity” Required

* Title VII does not protect an individual from

all forms of retaliation.

* The challenged action must be one that an

objectively reasonab
have found “material

e employee would

y adverse.”

IIIIIIIIIIIIIII



“Material Adversity”

* In other words, the employer’s actions must

be 1!
com

ke
plal

abo

y to dissuade emp
ning or assisting ir

Jt discrimination.”
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“Reasonable Person”

« “Reasonable Person” standard applies to determining
material adversity




The New Standard

 Put more simply




Applying the New Standard

« White's reassignment was “materially adverse”

 The suspension was an adverse action




o The result




The New Standard

Examples




Going Forward

What are an employer’s obligations under Title VII?




Going Forward

« What should | do going forward?




The Investigation

« How to do It right




The Investigation

« Complainant Interview




The Investigation

* Interview all withesses and potential witnesses




The Investigation

e Interview person accused of wrongdoing




The Investigation

* Interview person accused (cont.)




The Investigation

e Investigation administration




The Investigation

e |nvestigation administration (cont.)




The Investigation

e |Investigation administration (cont.)




Investigation Pitfalls

Poor investigations can lead to defamation, wrongful termination, breach
of contract, and retaliation claims

Do not promise confidentiality

Do not commiserate or socially sympathize with any party (if you have a
side, find an impartial person to conduct the investigation)

Do not reveal which side or person you believe
Do not prejudge the situation or jump to conclusions

Do not discuss the investigation or witness interviews with anyone who
does not have a direct and important need to know the information

Do not discuss your preliminary impressions or judgments
Do not explore details unrelated to the claims you are investigating
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Training

e “Reasonable Person” standard

* Inference is enough

e Context matters (e.g., schedule change for working
mothers)

e Work Related?




Training

e Others are protected (e.g., withesses,
Investigators)

« Discrimination is not required to prove retaliation

 Manage performance fairly and consistently

 HR should audit how managers document
performance
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Training

 Managers need to know how to manage after a complaint is
filed




Questions?

Barbara A. Fitzgerald

Labor and Employment Law Partner
Los Angeles, CA

213.612.7208
bfitzgerald@morganlewis.com

Barbara J. Miller

Labor and Employment Law Of Counsel
Irvine, CA

949.399.7107
barbara.miller@morganlewis.com

David Bowman
Morgan Lewis Resources Workplace Training Director
Philadelphia, PA
215.963.5072
dbowman@morganlewis.com




