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OVERVIEW OF THE DPA



The Defense Production Act of 1950

• Wartime statute passed in 1950 at outset of Korean War

• Provides the President with “an array of authorities to shape national defense 
preparedness programs and to take appropriate steps to maintain and enhance 
the domestic industrial base”

• Congress gradually expanded the term “national defense” as used in the DPA so 
that the scope of DPA authorities has expanded beyond wartime effort

• The DPA is now also used to enhance and support domestic preparedness, for 
response and recovery from natural hazards, terrorist attacks, and other national 
emergencies
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Selected DPA Authorities

Title VII, General Provisions

Including the authority to establish voluntary agreements with private industry

Title III, Expansion of Productive Capacity and Supply

Allows the President to incentivize the domestic industrial base to expand production
and supply of critical materials and goods through loans, loan guarantees, direct
purchases and purchase commitments

Title I, Priorities and Allocations

Allows the President to require companies to prioritize and accept contracts for
materials and services as necessary to promote the national defense
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Priorities and Allocations Authority

• Authorizes the President to:

 Require that performance under contracts or orders which he deems necessary or 
appropriate to promote the national defense take priority over performance under any 
other contract or order 

 Require acceptance and performance of such contracts or orders in preference to other 
contracts or orders by any person found capable of their performance

 Allocate materials, services, and facilities in such manner, upon such conditions, and to 
such extent as deemed necessary or appropriate to promote the national defense

• DPA provides this authority to the President, who in turn has delegated these 
authorities to department and agency heads – Executive Order 13603 (March 
16, 2012)
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Priorities and Allocations Authority

Title I (Priorities and Allocations) authority delegated to:

Department of 
Agriculture

Food resources, food resource facilities, livestock resources, veterinary 
resources, plant health resources, and domestic distribution of farm 
equipment and commercial fertilizer
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Department of 
Energy

All forms of energy

Department of 
Health & Human 
Services

Health resources (drugs, biological products, medical devices, materials, 
facilities, health supplies, services and equipment)

Department of 
Transportation

All forms of civil transportation



Priorities and Allocations Authority (cont’d)

Title I (Priorities and Allocations) authority delegated to:

Department of 
Defense

Water resources
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Department of 
Commerce

All other materials, services, and facilities, including construction 
materials



Priorities and Allocations Authority

• Authority implemented through the Federal Priorities and Allocations System 
(FPAS)

• Body of five (5) regulations that establishes standards and procedures for 
implementing the President’s priorities authority by agencies under the DPA

 Agriculture Priorities and Allocations System (APAS)

 Energy Priorities and Allocations System (EPAS)

 Health Resources Priorities and Allocations System (HRPAS)

 Transportation Priorities and Allocations System (TPAS)

 Defense Priorities and Allocations System (DPAS)
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RATED ORDERS AND 
HOW TO RESPOND



Priority-Rated Contracts and Orders (“Rated Orders”)

Rated orders are prime contracts, subcontracts, and purchase orders in support of an approved program. 

Must include four (4) required elements:

(1) A priority rating

(2) Specific delivery quantities and date(s)

(3) Statement identifying governing FPAS
regulation

(4) Signature of the contracting officer, 
certifying the rated order 
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Priority-Rated Contracts and Orders (“Rated Orders”)

• Priority rating consists of rating symbol (DO or DX) and program identifier 
symbol (e.g., N1)

• Two (2) levels of priority: DO or DX

 DO rated orders have equal priority with each other and must be prioritized over 
unrated orders (e.g., commercial orders or non-ratable government orders)

 DX rated orders have equal priority with each other and must be prioritized over DO 
rated orders and unrated orders

• Most rated orders carry the DO priority rating

• DX ratings require senior-level approval (e.g., HHS Secretary)
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Response to 
Rated Orders

Must accept a rated order if you make/buy the item,
normal terms of sale apply, and you can meet the
required delivery dates

If you receive and accept a rated order, you should
place rated orders with suppliers for the materials
needed to fulfill that rated order

• Rated order status flows through to the entire supply chain,
with each company responsible for extending the rating to
suppliers at lowest level in order to obtain items needed to
fulfill rated orders or obtain replacements of inventoried
items

• Use same priority rating indicated on customer’s rated order

May not “discriminate” against rated orders in any
manner (e.g., charge higher prices, impose different
terms or conditions)
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Limited Rejection of Rated Orders

Mandatory Rejection

1. Unable to fill the order by the specific 
delivery date requested (but must offer to 
accept on earliest date on which delivery 
can be made)

2. Delivery of new DO-rated order would 
interfere with delivery of previously 
accepted DO or DX rated orders (but must 
offer to accept on earliest date on which 
delivery can be made)

3. Acceptance of new DX-rated order would 
interfere with delivery of previously 
accepted DX rated orders (but must offer to 
accept on earliest date on which delivery 
can be made)

Optional Rejection

1. Customer is unwilling/unable to meet 
regularly established terms of 
sale/payment

2. Order is for item not supplied or service 
not performed

3. Order is for item produced/acquired only 
for supplier’s own use for which no orders 
have been filled for 2 years prior 

4. Customer makes the item or performs the 
service being ordered

5. Acceptance of order would violate another 
regulation, action or order issued under 
DPA
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Response to 
Rated Orders

Generally, must accept or reject a rated order, in
writing, within 15 working days for DO rated orders
and 10 working days for DX rated orders

Must accept or reject emergency preparedness rated
orders within the specific time limit indicated in the
order statement

• Can be as short as 6 hours after receipt

If rejecting an order, must give reasons, in writing, for
the rejection
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If delivery for an order will be delayed, must notify the
customer immediately, give the reasons for the delay,
and advise of a new shipment or performance date



Scope 

• Both government contractors and commercial suppliers can be required to 
comply with rated orders

• The DPA generally does not apply to foreign suppliers

 Priority ratings have no legal authority outside the US

 Possibility that US parent could be compelled to provide supplies or services because it 
has ability to direct foreign subsidiary

 Defense priority ratings can be used for purchases from certain foreign suppliers in 
certain foreign countries (Canada, Australia, Finland, Italy, the Netherlands, Spain, 
Sweden, the UK) – special requirements apply to these requests

 Contractors expected to understand their supply chain, including normal lead times for 
foreign purchases
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Liability 

• Willful violations of the DPA may be penalized by a $10,000 fine or one year in 
prison, or both

 The government can also seek an injunction to enforce compliance with the DPA

• However, no person can be held liable for damages or penalties for acts or 
failures to act resulting directly or indirectly from compliance with a rule, 
regulation, or order issued pursuant to the DPA

 Provides legal protection when unable to meet commercial commitments in a timely 
manner
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FINANCING 



Financing

• DPA Title III authorizes loans to private business enterprises.

 Reduce current or projected shortfalls of industrial resources, critical technology items, 
or materials essential for the national defense

• Conditions of loans

 Financial assistance may be extended only to the extent that it is not otherwise available 
from private sources on reasonable terms

 During periods of national emergency declared by the Congress or the President

 Requires consideration of whether the prospective earning power of the loan applicant 
and the character and value of the security pledged provide a reasonable assurance of 
repayment of the loan in accordance with the terms of the loan
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Financing

• Executive Order 13922 issued on May 14, 2020 authorizes use of Title III to expand 
domestic production of strategic resources

 Authority under Title III of the DPA to make loans, make provision for purchases and 
commitments to purchase, and take additional actions to create, maintain, protect, expand, 
and restore the domestic industrial base capabilities

 Limited to loans:

– Necessary in response to COVID-19 outbreak, or

– Supporting the resiliency of any relevant domestic supply chains

 Authority delegated to Chief Executive Officer of the United States International Development 
Finance Corporation (DFC)

• DoD and the United States International Development Finance Corporation (“DFC”) 
have allocated between DoD and DFC certain responsibilities related to the 
origination, underwriting, and portfolio management of loans authorized to be made 
by the Executive Order
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HOW THE BIDEN ADMINISTRATION 
IS USING THE DPA



Biden Administration’s Expected Use of the DPA
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• Biden Administration has publicly stated that it intends to use the DPA to combat 
COVID-19 pandemic

• Will look for ways to further use the DPA to accelerate COVID-related supply chains

Twelve (12) identified categories of critical supplies:

• N95 masks
• Isolation gowns
• Nitrile gloves
• Polymerase chain reaction (PCR) sample 

collection swabs
• Test reagents
• Pipette tips

• Laboratory analysis machines for PCR 
tests

• High-absorbency foam swabs
• Nitrocellulose material for rapid antigen 

tests
• Rapid test kits
• Low dead-space needles and syringes

• “All the necessary equipment and material to accelerate the manufacture, 
delivery, and administration of COVID-19 vaccine”
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DPA Response to COVID-19

AstraZeneca

Pfizer

Jannsen

Moderna

Sanofi

Novavax

The six (6) vaccine 
candidates being 

developed as part of 
Operation Warp 

Speed have priority 
DPA ratings.

Companies manufacturing COVID-19 therapeutics also have priority
ratings under the DPA



January 21, 2021 Directs federal agencies (DOS, DOD, HHS,
DHS) to use all available legal authorities,
including the DPA, to fill supply shortfalls
that are critical to the COVID-19 pandemic
response
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Executive Order on 
a Sustainable Public 
Health Supply Chain



Navigating the 
NEXT
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We maintain a resource center with access to 
tools and perspectives on timely topics driven by 
current events such as the global public health 
crisis, economic uncertainty, and geopolitical 
dynamics. 

Find resources on how to cope with the globe’s 
ever-changing business, social, and political 
landscape at Navigating the NEXT. and 
Coronavirus COVID-19 to stay up to date on 
developments as they unfold.

To help keep you on top of 
developments as they 
unfold, we also have 
launched a resource page 
on our website at
www.morganlewis.com/
topics/navigating-the-
next

If you would like to receive 
a digest of all new updates 
to the page, please visit the 
resource page to subscribe
using the purple “Stay Up to 
Date” button.

https://www.morganlewis.com/topics/navigating-the-next
https://www.morganlewis.com/topics/coronavirus-covid-19
http://www.morganlewis.com/topics/navigating-the-next
http://www.morganlewis.com/topics/navigating-the-next
http://www.morganlewis.com/topics/navigating-the-next
http://reaction.morganlewis.com/reaction/RSGenPage.asp?RSID=UMVxvmyB1F6h1vNcds-8Y4-37-SvgFmpjFqBNL0SHK8
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