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PUBLIC COMPANIES
LAY OF THE LAND

COMPANY 
(* WILL GIVE BACK LOAN)

MARKET CAP 
(MILLIONS) 

AS OF 
4/20/20 EMPLOYEES PPP LOAN

ANNUAL 
REVENUE 

(MILLIONS)

AutoNation, Inc.* $3,010.00 25,000 $77,000,000 $21,335.70 

Shake Shack Inc.* $1,744.26 7,603 $10,000,000 $594.52 

Accelerate Diagnostics, Inc. $534.62 275 $4,780,000 $9.30 

MiMedx Group Inc. $410.67 753 $10,000,000 $359.11 

DMC Global Inc. $401.70 741 $6,700,000 $397.55 

DURECT Corp. $385.76 90 $2,040,000 $29.56 

FuelCell Energy, Inc. $381.85 315 $6,500,000 $60.75 

TransMedics Group, Inc. $345.97 109 $2,250,000 $23.60 

Axogen, Inc. $307.98 394 $7,800,000 $106.71 

Wave Life Sciences Ltd.* $281.52 301 $7,234,890 $15.98 

MannKind Corp. $262.15 233 $4,872,860 $63.04 

Avid Bioservices Inc. $260.95 211 $4,380,000 $53.60 

Lindblad Expeditions Holdings Inc. $253.56 650 $6,600,000 $343.09 

Chembio Diagnostic Systems Inc. $248.99 324 $2,980,000 $34.46 

Adma Biologics Inc. $241.77 314 $5,400,000 $29.35 

Biolife Solutions Inc.* $235.00 54 $2,180,000 $19.74 

Ruths Hospitality Group Inc.* $232.03 5,740 $20,000,000 $468.03 

Cutera Inc. $227.94 447 $7,140,000 $181.71 

Limoneria Co. $224.65 260 $3,610,000 $171.40 
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• As of April 24, more than 200 public companies had disclosed obtaining
more than $775 million in paycheck-protection loans, according to a Wall
Street Journal analysis of securities filings. While a few of the recipients were
larger restaurant chains such as Ruth’s Chris and Shake Shack, most were
microcap companies. The median market value was about $36 million and the
median loan was $2.4 million.1

• So far 13 public firms, including AutoNation, will return a total of almost $170
million, according to the Journal analysis. The funds returned could provide
roughly 825 loans, at the average loan size of $206,000 reported by the
Small Business Administration. 1

• Just 1.6 million companies — or about 26 percent of eligible small
businesses — received aid before the money was exhausted.2



PAYCHECK PROTECTION PROGRAM AND 
HEALTH CARE ENHANCEMENT ACT

• $310 billion increase in PPP funding, bringing the total authorized amount to 
$659 billion:

– $30 billion set aside for loans by insured depository institutions and credit unions with 
assets between $10-50 billion

– $30 billion set aside for loans made by (i) community financial institutions, and (ii) 
insured depository institutions and credit unions with assets less than $10 billion

• $10 billion increase in Emergency Economic Injury Disaster Grants with 
expanded access for agricultural enterprises with not more than 500 employees
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SMALL BUSINESS ADMINISTRATION GUIDANCE

• 75% Payroll Costs Rule

• Partnerships (K-1 income)

• Hedge Funds and PE Firms Ineligible 

• Foreign Employees and 500 Person Headcount

• Affiliation Rules and Minority Shareholders

• $100,000 Payroll Cost Threshold

• Professional Employer Organizations & Payroll Providers

• 12-Month Payroll Cost Calculation

• Bankruptcy Matters
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AFFILIATION RULES
& OTHER QUALIFICATION MATTERS

• Traditional SBA Affiliation Rules

– Ownership

– Majority

– Minority with negative control

– “Present Effect” of certain transactions

– Stock options

– Convertible Securities

– Agreements to merge

– Common Management

– Identity of Interests
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AFFILIATION RULES

• PPP Affiliation Exceptions
– North American Industry Classification System (NAICS) Sector 72: Accommodation and Food 

Services

– Franchises assigned a franchise identifier code by the SBA

– Businesses that receive “financial assistance” from a licensed SBIC

• Complicated Cases
– Negative control cases

– “Present Effect” cases

– Identity of interest cases

• Ineligible Businesses (120.11 Eligibility)
– Private Clubs

– Non-501(c)(3) Nonprofits

– Financial Businesses
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CERTIFICATION OF NECESSITY

QUESTION: Do businesses owned by large companies with adequate sources of liquidity to support the business’s
ongoing operations qualify for a PPP loan?

ANSWER: In addition to reviewing applicable affiliation rules to determine eligibility, all borrowers must assess
their economic need for a PPP loan under the standard established by the CARES Act and the PPP regulations at
the time of the loan application. Although the CARES Act suspends the ordinary requirement that borrowers must
be unable to obtain credit elsewhere (as defined in section 3(h) of the Small Business Act), borrowers still must
certify in good faith that their PPP loan request is necessary. Specifically, before submitting a PPP application, all
borrowers should review carefully the required certification that “[c]urrent economic uncertainty makes this loan
request necessary to support the ongoing operations of the Applicant.” Borrowers must make this
certification in good faith, taking into account their current business activity and their ability to
access other sources of liquidity sufficient to support their ongoing operations in a manner that is not
significantly detrimental to the business. For example, it is unlikely that a public company with
substantial market value and access to capital markets will be able to make the required certification in
good faith, and such a company should be prepared to demonstrate to SBA, upon request, the basis for its
certification. Lenders may rely on a borrower’s certification regarding the necessity of the loan request. Any
borrower that applied for a PPP loan prior to the issuance of this guidance and repays the loan in full by May 7,
2020 will be deemed by SBA to have made the required certification in good faith.
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CERTIFICATION OF NECESSITY
PRIVATE EQUITY FOCUS

Do the SBA affiliation rules prohibit a portfolio company of a private equity fund from being 
eligible for a PPP loan?

Borrowers must apply the affiliation rules that appear in 13 CFR 121.301(f), as set forth in the Second PPP
Interim Final Rule (85 FR 20817). The affiliation rules apply to private equity-owned businesses in the
same manner as any other business subject to outside ownership or control. However, in addition to
applying any applicable affiliation rules, all borrowers should carefully review the required certification on
the Paycheck Protection Program Borrower Application Form (SBA Form 2483) stating that “[c]urrent
economic uncertainty makes this loan request necessary to support the ongoing operations of the
Applicant.”
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CERTIFICATION OF NECESSITY
SEEKING A PATH FORWARD
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CERTIFICATION OF NECESSITY
TERMS EXPLORED

• “…taking into account their current business activity…”

• “…and their ability to access other sources of liquidity…”

• “…sufficient to support their ongoing operations…”

• “…in a manner that is not significantly detrimental to the business.”

• “…a public company with substantial market value and access to capital 
markets…”
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CERTIFICATION OF NECESSITY
HYPOTHETICALS

“Small businesses” otherwise eligible for the PPP with “necessity” concerns. 

1. A small public company experienced decreases in revenue, had furloughed certain employees, 
implemented salary reductions and had a cash runway through June. However, it knew it could 
secure a meaningful private placement on not significantly detrimental terms (i.e. common 
stock with some dilution). Company returned funds. 

2. A small public company that had experienced a 30-50% drop in earnings as compared to last 
year knew it could amend its senior bank leverage covenants to access additional liquidity 
under its revolver for a year’s time on the same terms at its existing credit. Company will likely 
return funds.

3. A mid-sized public pharmaceutical company with uncertain market prospects and 50% of its 
workforce unable to perform work, does not believe it can access liquidity without significantly 
detrimental interest rate or dilutive impact. Company will keep the funds.

4. Applicant was recently acquired by a private equity firm in a middle-market size transaction, 
applied for PPP 10-days before closing and also received an injection of liquidity at closing from 
the private equity firm. Company will return funds. 
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PPP LOANS
RISKS

• The government will be watching how these funds are spent.  The Act funds 
extensive oversight mechanisms to prevent and uncover fraud and waste.  

• Even if you win, government investigations can be time-consuming, expensive, and 
intrusive.  

• If you are investigated and lose, there are serious risks associated with any fraud in 
connection with these funds:

– Criminal fines and imprisonment for making false statements to the SBA to obtain a loan (for 
yourself or on behalf of any applicant); 

– DOJ can bring other fraud charges as well (wire / mail fraud); and

– Civil liabilities could be significant; in a whistleblower False Claims Act case, damages would 
be calculated as three times the amount of a loan plus civil penalties.

– A finding of fraud here can leave you open to questions about whether you should be 
excluded / debarred from working with the government.
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ENFORCEMENT & PUBLIC RELATIONS RISKS

• Assistant Attorney General Jody Hunt explained, the government “will not hesitate to 
take action against [businesses that] fraudulently obtain contracts intended for small 
businesses.”

• DOJ Press Release:  An attempt to fraudulently obtain disaster relief funds “is white 
collar . . . looting” that deprives relief from “people who actually need assistance.”

• Treasury Secretary Mnuchin: “On the big companies that are borrowing under the 
PPP . . . that there is a certification that these companies need to make and I think 
they need to look at it very carefully.  I think a lot of these big companies, it is 
questionable whether they can make that certification.  I think they should review it.  
If they pay the money back quickly, there will be no liability to Treasury 
and the SBA.  If they don’t, then they could be subject to investigation.”
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INVESTIGATIONS

• Investigations 101

– Likely invasive inquiry focused on certifications and basis for them;

– Scrutiny of the truthfulness of representations and knowledge at the time they were made at various 
time points:  when the application as made, at the time loan proceeds were accepted and when 
seeking forgiveness;

– Scrutiny of financials - current business activity, access to other sources of liquidity, access to capital 
markets (will go beyond the certification to test actual conditions, balance sheets, investor 
presentations, etc.);

– Scrutiny regarding corporate structure and affiliations and / or size;

– Will likely involve requests for emails, texts, voicemails from individuals involved in certifications or 
involved in seeking PPP funds.

• Scenarios that will not support a certification:

– “Everyone else is doing it”

– But the money is free

– Steps to avoid knowledge
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VIEW OUR CORONAVIRUS COVID-19 RESOURCE PAGE >

SUBSCRIBE TO RECEIVE OUR DAILY DIGEST OF CORONAVIRUS 

COVID-19 ALERTS >

https://www.morganlewis.com/topics/coronavirus-covid-19
http://reaction.morganlewis.com/reaction/RSGenPage.asp?RSID=UMVxvmyB1F6h1vNcds-8Y4-37-SvgFmpjFqBNL0SHK8
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(DOJ), the General Accountability Office (GAO), the US Department of Defense (DoD), the GSA, and 
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Erin has also worked with clients in the media, nonprofit, and healthcare industries to conduct 
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Erin maintains an active pro bono practice. As a child advocate, she represents young clients in 
dependency proceedings before the Family Division of the Philadelphia Court of Common Pleas. She has 
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