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Supreme Court StayS aCtive in the 
arbitration arena

JOHN R. SNyDER

Financial industry firms with an interest in seeing arbitration remain viable as 
a means of individualized dispute resolution should make their voices heard in 
the regulatory reviews of arbitration and in any subsequent rulemaking process, 

the author suggests.

The U.S. Supreme Court continues to be active in arbitration cases. In 
the last few months, it has:

• Granted certiorari to consider another case involving the validity of class 
action waivers in arbitration clauses, following on the heels of its 2011 
AT&T Mobility v. Concepcion decision. 

• Granted certiorari to consider another case presenting the issue whether 
a party to a broad arbitration clause may be compelled to participate in 
class arbitration, following on its 2010 Stolt-Nielsen decision. 

• Slapped down yet another state appellate court for giving state law prece-
dence over the Federal Arbitration Act (“FAA”). 

 The Court is well along in establishing itself as a friend of arbitration and 
of the FAA. The two cases to be heard and decided in 2013 could provide 
opportunities for the Court to reinforce that reputation. In the meantime, 
the Consumer Financial Protection Bureau (“CFPB”) and the Securities and 
Exchange Commission have embarked on their Dodd-Frank Act-mandated 
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reviews of pre-dispute arbitration clauses, either or both of which could result 
in regulatory counterweight to the Supreme Court’s recent and anticipated 
arbitration pronouncements. 

class action Waivers redUx: AmericAn express 
merchAnts litigation

 The American Express Merchants case1 puts before the Court the “vindica-
tion of statutory rights” theory for challenging arbitration agreements. That 
theory, purportedly part of the federal substantive law of arbitrability, traces 
its genesis to dicta in the Court’s Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc. decision.2 The issue the Court is to consider arises from its 
2011 AT&T Mobility LLC v. Concepcion decision,3 in which it struck down 
as contrary to the FAA a California Supreme Court common law rule deem-
ing arbitration provisions that prohibit classwide proceedings to be uncon-
scionable and therefore unenforceable in certain circumstances (the so-called 
“Discover Bank rule”).
 Amex III marks the third time the Second Circuit, invoking vindication 
of federal statutory rights analysis, has declared unenforceable the class action 
waivers in American Express’s agreements with participating merchants.4 In 
Amex III the Second Circuit held that Concepcion did not require a differ-
ent result because, it found, the Concepcion decision did not “require that 
all class-action waivers be deemed per se enforceable.” The Court observed 
that “[t]he fact that plaintiffs so often fail in their attempts to overturn such 
waivers demonstrates that the evidentiary record necessary to avoid a class-ac-
tion arbitration waiver is not easily assembled.”5 Nevertheless the Court held 
that the Amex Merchants plaintiffs had succeeded in doing so, finding that  
“[t]he evidence presented by plaintiffs here [including an expert’s affidavit] 
establishes, as a matter of law, that the cost of plaintiffs’ individually arbi-
trating their dispute with Amex would be prohibitive, effectively depriving 
plaintiffs of the statutory protections of the antitrust laws.”6

 The Third, Fourth, Fifth, Seventh and Tenth Circuits—pre-Concep-
cion—have entertained the possibility that, given sufficient proof, the vindi-
cation of federal statutory rights theory is a viable means to avoid an arbitra-
tion agreement.7
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class arBitration redUx:  sutter v. OxfOrd heAlth plAns

 In Stolt-Nielsen v. AnimalFeeds International Corp.,8 an arbitration panel 
had determined that an arbitration clause allowed for class arbitration. The 
parties stipulated the arbitration clause was silent on the issue of class arbitra-
tion. Acting on the principle that an arbitrator lacks the power to order class 
arbitration unless there is a contractual basis for concluding the parties have 
agreed to that procedure, the Supreme Court in effect reinstated the district 
court’s order vacating the arbitration panel’s order allowing class arbitration.9 
Significantly, the Court observed that “class-action arbitration changes the 
nature of arbitration to such a degree that it cannot be presumed the parties 
consented to it by simply agreeing to submit their disputes to arbitration.”10

 The Supreme Court has now taken a case in which, although the arbitra-
tion clause at issue does not mention class arbitration, there is no stipulation 
by the parties as to the arbitration clause’s silence on class arbitration. The 
question presented in the certiorari petition in Oxford Health Plans LLC v. 
Sutter is, “Whether an arbitrator acts within his powers under the [FAA]…
or exceeds those powers…by determining that parties affirmatively ‘agreed 
to authorize class arbitration’…based solely on their use of broad contractual 
language precluding litigation and requiring arbitration of any dispute arising 
under their contract.” 
 In Sutter, an arbitrator construed such a broad arbitration clause to au-
thorize class arbitration. The Third Circuit affirmed a district court’s denial of 
a motion to vacate the arbitrator’s decision.11 The Third Circuit distinguished 
Stolt-Nielsen on the basis that, unlike in Stolt-Nielsen, “[n]o stipulation between 
Oxford and Sutter is conclusive of the parties’ intent” as to class arbitration.12 

The Third Circuit’s decision is to a great extent based on the limited scope of 
“exceeded their powers” review afforded arbitration decisions under the FAA.13 
 The Second Circuit previously ruled on this issue consistent with the 
Third Circuit’s reasoning;14 the Fifth Circuit has come out the other way.15

anotHer errant state aPPellate coUrt set straigHt: 
nitrO-lift technOlOgies

 Early last year it was the West Virginia Supreme Court receiving a Su-
preme Court rebuke on the subject of FAA supremacy.16 In late 2011 it was 
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a Florida appellate court.17 Most recently it was Oklahoma’s turn.18 As on 
the two previous occasions, the Supreme Court spoke summarily, through a 
per curiam decision on a certiorari petition, vacating the Oklahoma Supreme 
Court’s decision. Perhaps indicative of some impatience with the need yet 
again to repeat the exercise, the Court opened the most recent opinion with 
the following observation: “State courts rather than federal courts are most 
frequently called upon to apply the [FAA]…, including the Act’s national 
policy favoring arbitration. It is a matter of great importance, therefore, that 
state supreme courts adhere to a correct interpretation of the legislation.” 
 Noting that “[i]t is well settled that ‘the substantive law the [FAA] created 
[is] applicable in state and federal courts,’”19 the Court struck down an Okla-
homa Supreme Court decision that refused to enforce an arbitration clause 
on the ground the confidentiality and non-competition agreements in which 
it was contained were rendered invalid by an Oklahoma statute.20  

regUlatory activity

 The Financial Industry Regulatory Authority (“FINRA”) continues its 
disciplinary action asserting that the class action waiver Charles Schwab & 
Co. inserted post-Concepcion in its customer arbitration clause violates FIN-
RA rules.21 So far as we know, no other broker-dealer has followed Schwab’s 
lead and placed a class action waiver in its customer agreement. FINRA’s 
Customer Code of Arbitration Rule 12204(a) provides that “[c]lass action 
claims may not be arbitrated under the Code.” FINRA’s Industry Code of Ar-
bitration contains the same prohibition in Rule 13204(a)(1), and also states, 
in Rule 13204(b)(1), that “[c]ollective action claims under the Fair Labor 
Standards Act, the Age Discrimination in Employment Act, or the Equal Pay 
Act of 1963 may not be arbitrated under the Code.” 
 Thus, so long as the FINRA disciplinary proceeding against Schwab is 
pending (including any appeal of FINRA’s decision in that matter), further 
Supreme Court jurisprudence on class action waivers and class arbitration 
may be of little practical relevance to broker-dealers in their dispute resolu-
tion dealings with customers—firms apparently will not seek to use class ac-
tion waivers and class arbitration will continue to be barred by the FINRA 
rules. As to disputes with employees, however, a Southern District of New 
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York judge has enforced class and collective action waivers in UBS’s compen-
sation plan and other agreements.22 That court held that “Plaintiffs’ selective 
reading of the [FINRA arbitration] Code as absolutely prohibiting class and 
collective waiver is incorrect.”23 
 The CFPB received a number of responses to its request last spring for 
suggestions on how to go about its study of predispute arbitration agreements 
in connection with the offering and providing of consumer financial products 
or services.24 It has retained Professor Christopher Drahozal of the University 
of Kansas School of Law as a research consultant. The SEC study has had less 
visibility, which is not surprising given the number of other SEC studies and 
rulemakings mandated by the Dodd-Frank Act. 

conclUsion

 The Supreme Court’s defense of the Federal Arbitration Act from the 
predations of state court judges has been unstinting. 2013 will see how far 
the Court will go to preserve arbitration as a vehicle for individual dispute 
resolution when the parties’ agreement forbids class treatment or when the 
parties have not specifically agreed to class or other collective treatment. At 
the same time, at least in the financial services area, regulatory developments 
potentially may overshadow the Supreme Court’s efforts. Financial industry 
firms with an interest in seeing arbitration remain viable as a means of indi-
vidualized dispute resolution should make their voices heard in the regulatory 
reviews of arbitration and in any subsequent rulemaking process.

notes
1 American Express Travel Related Services Co. v. Italian Colors Restaurant, No. 12-
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review denied).
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should provisions in a contract operate “as a prospective waiver of a party’s right to 
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condemning the agreement as against public policy.” See also Green Tree Financial 
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