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Considerations for Chinese E-Tailers Seeking 
to enter American E-Commerce
By Stacey Anne Mahoney (Bingham McCutchen LLP, United States)

International companies continue to choose initially to 
expand into the United States through e-commerce outlets.  In 
many instances, e-commerce is a way for these companies 
to test American waters with relatively minimal expense and 
exposure before they dive in head first with a brick and mortar 
presence.  Chinese companies may be particularly well 
positioned to enter the U.S. e-commerce environment; the 
Chinese e-tail market is now second in size only to that of the 
United States.  There are, however, some important legal and 
practical differences between the two e-tail environments that 
a prospective entrant should be aware of and factor into their 
business plans.  This article identifies issues that a Chinese 
company should consider when engaging in e-commerce in 
the United States for the first time.  

LEGAL ISSUES 
There are three primary legal areas that must be 

considered when developing a nascent e-commerce presence 
in the United States: antitrust/competition, privacy, and 
contractual terms and conditions.  A Chinese entity should 
be aware that it must comply not only with U.S. federal laws, 
but also with numerous state laws that apply as well.  Which 
state’s laws will apply will have to be determined on a case-
by-case basis considering a number of different factors.  The 
e-commerce entrant must evaluate where its anticipated 
customers will be located in order to evaluate the applicability 
of certain statutory regulations; for example, many, but not 
all, states have registration requirements for companies that 
sell to customers located in those states if those companies 
use trade names on their websites, instead of their official 
corporate name.  In addition, there may be different legal 
requirements based on the type of e-commerce being 
contemplated, e.g., whether the products sold are subject to 
additional governmental regulations (i.e., jewelry, appliances, 
clothing, among many others), and whether the sales 
audience is other businesses, consumers or children.  Further, 
savvy companies will want to be advised regarding the value 
of compliance with aspirational codes, like the Better Business 
Bureau Code of Online Business Practices, that may facilitate 
successful and prompt sales penetration into their particular 
e-market segment. 

It is also worth noting at the outset that the World Wide 

Web is just that, “worldwide.”  As such, companies doing 
business internationally would be wise to be aware that, in 
order to bolster their enforcement efforts, American regulators 
have been and will continue to be in consistent contact with 
foreign regulators.  For example, the 2006 Undertaking 
Spam, Spyware and Fraud Enforcement With Enforcers 
Beyond Borders (“SAFE WEB”) Act was enacted to enhance 
U.S. regulators’ ability to engage in successful cross-border 
enforcement efforts and to obtain more data about possible 
violations of U.S. law from international sources.  Thus, be 
forewarned that international troubles may not be left behind 
when a company crosses over onto American shores. 

 ANTITRUST/COMPETITION
Chinese companies intending to engage in e-commerce 

in the United States must be aware of numerous federal 
and state antitrust and unfair competition laws, as well as 
related deceptive acts and practices statutes, that govern 
e-commerce.  In this regard, companies should understand 
that not only can enforcement actions be taken by regulators 
against e-tailers that are in violation of any of these laws, but 
often, competitors, suppliers and customers may also be able 
to sue for damages suffered in the United States.  As such, 
not only is it critically important that companies seek advice 
when they are initially developing their e-commerce sites, but 
it is also crucial that they regularly monitor their compliance 
with these laws once their sites are up and running.  (This 
article assumes that e-commerce entry is being contemplated 
by a single company independently; if multiple companies 
are working together to develop an e-commerce initiative, 
an additional review of market shares of the e-commerce 
participants, as well as those of their customers and/or 
suppliers, may be warranted, and the terms of their joint 
e-commerce arrangement must be closely analyzed for 
possible criminal or civil horizontal antitrust implications.)

The Federal Trade Commission of the United States 
(“FTC”), as well as many individual states, have rules and 
regulations that prohibit unfair competition, and preclude, 
among other things, the inclusion of statements on websites 
that are intended to be, or have the likely effect of being, 
misleading.  There is a whole body of law that has developed 
around where and how product pricing, characteristics and 
qualities can be represented on websites, and whether 
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a company has an aff irmative duty to disclose certain 
information about its products on its website.  In addition, 
there are myriad rules about whether and how a company 
can compare itself to its competitors on its website.  And now, 
with the explosion of mobile commerce, these rules are in 
the process of being adopted to accommodate e-commerce 
accessed via numerous different types of mobile devices; 
specifically, the FTC is seeking to develop rules regulating 
what information must appear, and where that information 
must be displayed, on increasingly smaller mobile device 
screens.  Obtaining proper antitrust advice before an e-tail 
website goes live will minimize the likelihood of defending 
against potentially expensive investigations and litigations 
resulting from easily avoided inadvertent mistakes. 

Chinese companies should also understand the potential 
for the American judicial system to reach into the conduct of 
those companies in China.  Just last month, a New York court 
adjudicated defendants Hebei Welcome Pharmaceutical and 
North China Pharmaceutical Group civilly liable in the amount 
of US$153.3 million for violating U.S. federal antitrust laws 
by virtue of their pricing of Vitamin C.  The court rejected the 
defendants’ argument that they undertook the challenged 
pricing at the instruction of the Chinese government, even 
though a retired Chinese government official in charge of 
Vitamin C export pricing testified in the U.S. court on behalf of 
the defendants.  This damages verdict serves as a cautionary 
tale for Chinese companies doing business in the United 
States, but qualified American antitrust counsel retained 
before entry into the U.S. market can provide immeasurable 
assistance in evaluating and managing accompanying risks 
from the beginning.      

PRIVACY
Chinese businesses contemplating entry into U.S. 

e-commerce would be wise to heed the recommendations 
subsumed in the FTC’s Privacy by Design principles, which are 
an evolving set of concepts that direct companies to include 
in the development and implementation of their e-commerce 
sites robust customer data protection measures.  The Privacy 
by Design paradigm, set forth in a very lengthy FTC report 
published in March of 2012 entitled “Protecting Consumer 
Privacy in an Era of Rapid Change: Recommendations For 
Businesses and Policymakers” (available at http://www.
ftc.gov/os/2012/03/120326privacyreport.pdf) (the “Privacy 
Report”), prescribes numerous different privacy protection 
“best practices” that companies should adopt.  For example, 
the Privacy Report suggests that companies should build 
their websites to include security for consumer data, and 
procedures to promote the accuracy of that data, and should 
only engage in limited collection and retention of such data.  
Further, e-commerce businesses should give their consumers 
the option to decide what information pertaining to them is 
shared and with whom, and should include a Do-Not-Track 
mechanism that is simple and easy for consumers to use to 
control the tracking of their online activities.  In addition, the 

FTC has advised that e-commerce companies should provide 
consumers access to all of the data collected about them.  

The proper placement on the website of the privacy 
policy will be dictated in part by when and how customer 
information, including customer payment, searching and 
purchasing history, is tracked and collected by the site.  
Failure to display the privacy policy prominently, clearly and 
accurately could result in liability for the e-commerce entity, 
including for deceptive advertising, or for unfair practices, 
under federal or state law.    

The continuing evolution of these privacy concepts 
was confirmed as recently as October 23, 2012, when the 
FTC announced that it was developing a new model for 
e-commerce businesses that would require the disclosure 
on websites of five essential privacy policy terms; these five 
essential terms have not yet been identified by the FTC.  Since 
the FTC has repeatedly stated that e-commerce companies 
that do not satisfy the FTC’s privacy policies could be subject 
to liability under Section 5 of the FTC Act, companies need to 
be mindful as they are developing their e-commerce sites of 
their potential liability exposure if they fail to adhere to the FTC 
privacy strictures.  

CONTRACTUAL TERMS AND CONDITIONS
In addition to the privacy policy, Chinese e-tailers will 

need to develop, implement and post on their websites 
terms and conditions policies that govern the use of their 
websites, apply to all e-commerce transactions completed 
via their websites, and completely and accurately set forth 
the rights and obligations of the company on the one hand, 
and its website customers on the other.  Each of these terms 
and conditions policies must be developed with the specific 
website, e-commerce and customer base in mind.  For 
example, a company must determine whether access to the 
entirety of its website content will be available to all customers, 
or whether there will be a portion of the site that will only be 
available to registered customers.  If part of the website will 
available only to registered customers, the company may use 
that registration process to obtain explicit agreement to its 
website terms of use through an “I Accept” click obligation.  
For websites on which all content is available to all users, 
an “I Agree” click obligation to the terms of use would likely 
be unnecessary, cumbersome and interject an unwarranted 
impediment to the user-friendliness of the site.  

In addition to the terms of use, the Chinese e-commerce 
company will need to develop terms and conditions for 
purchases conducted through its website that include, at a 
minimum, terms for  payment, delivery, risk of loss, governing 
law, warranties, and dispute resolution processes.  Many of 
these terms will be influenced by the choice of law provisions 
that the company determines will govern its e-commerce 
interactions, so the protections and benefits offered by 
available U.S. federal and state laws must be considered 
when developing these policies.  It should be noted that 
certain states have particular rules governing many provisions 
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commonly included in terms and conditions policies (i.e., 
warranties, guarantees, methods of payment/financing, 
delivery obligations and notifications), so care must be taken 
that the terms and conditions are not only complete recitations 
of the respective parties’ rights and obligations, but also that 
they comply with all of the federal and local laws that apply to 
that particular e-commerce business based on the e-tailers’ 
array of products, customers, and sales.  Also, similar to 
the privacy policy, the optimal placement of the terms and 
conditions policies will be dictated by a number of factors, 
including the nature of the e-commerce and the expected 
users of the site, e.g., whether the sales are primarily 
business-to-business or business-to-customer, and whether 
payment is made contemporaneously with the order being 
placed through the site, or subsequently via purchase order or 
other separate billing method.  Thus, it would not be advisable 
for a new e-commerce endeavor simply to copy any of these 
corporate policies from other websites. 

PRACTICAL AND BUSINESS ISSUES 
American e-commerce is different in a number of salient 

ways from the e-tailing environment that Chinese companies 
may be most familiar with.  The Chinese e-tailer should be 
aware that most U.S. e-commerce is not conducted through 
digital marketplaces like PaiPai, Taobao or Tmall, and likewise, 
is not characterized predominantly by customer-to-customer 
transactions.  eBay, which is the most similar to these 
Chinese digital marketplaces, represents only a small portion 
of American e-commerce and would not likely be a suitable 
distribution outlet for a Chinese e-tailer.  

In Amer ica, most e - commerce is business- to -
customer, and is conducted by the retailer, whether they be 
traditional brick and mortar companies like Best Buy or online 
companies like Amazon, that sell directly over the internet to 
their customers.  American e-tailers design and operate their 

own e-commerce sites, providing all the customer services, 
payment processing, product marketing, IT services, etc., 
necessary to operate the site and the e-commerce that it is 
designed to facilitate.  In addition, a Chinese e-tailer doing 
business in the U.S. will have to address the significant 
product fulfillment and delivery issues that accompany 
doing business thousands of miles away from company 
headquarters.  The Chinese e-tailer that is able to master 
these capabilities in-house or develop partnerships with U.S. 
service providers will have a competitive advantage over their 
Chinese peers when entering the U.S. e-commerce market.  

In China, presently, the primary feature on which e-tailers 
compete in selling their goods and services is price.  Although 
price is an important competitive criterion in the U.S., it is not 
the only one.  The successful Chinese e-tailer will develop 
an understanding that product variety, quality, brand name 
and identity, and customer service all play important roles 
in e-tailers’ efforts to compete for the American consumer.  
For the Chinese e-tailer that is able to develop a meaningful 
value proposition along all of these dimensions, the U.S. 
e-commerce market presents an obvious prospect for growth.  

CONCLUSION 
The United States, with its available consumer surplus, 

represents a very significant, and potentially profitable, 
e-commerce environment characterized by robust, but not 
irrationally self-destructive, competition.  As the only e-tail 
market larger than China, there are real opportunities for a 
nimble Chinese retailer to be among the first to break into 
the U.S. e-commerce market.  Through planning ahead and 
with proper legal counseling, companies seeking to enter the 
American market through e-commerce can gain access to 
one of the largest economies of the world with relatively small 
monetary expense and legal exposure.
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