When Would Security Based Swap Dealer Registration Be

Required Under the Proposed Rules?
Appendix A

The attached flow charts, which correspond to the narrative summary attached, summarize, step by step,
analysis that the SEC’s “Cross-Border Security-Based Swap Activities; Re-Proposal of Regulation SBSR
and Certain Rules and Forms Relating to the Registration of Security-Based Swap Dealers and Major
Security-Based Swap Participants” (the “Proposed Rules”) were adopted as proposed. Comments are
due by August 21, 2013, and therefore, attention to the SEC’s proposed analysis of status and regulation
should include reflection on those aspects of the Proposed Rule, that should be the subject of deeper
analysis and comments to the SEC.

Read the full alert, “When Would Security Based Swap Dealer Registration Be Required Under the
Proposed Rules?”.
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When Would Security-Based Swap Dealer Registration Be Required Under the Proposed Rules?

Overview Chart

Are you a security-based swap dealer?

Do you hold yourself out as a dealer in security-based swaps?

— YES

I
NO

v

Y

Are you a market maker in security-based swaps?

You are a
— YES —>{ security-based

swap dealer.

NO A A
Do you regularly enter into swaps with counterparties in the ordinary YES
course of business for your own account? m
[
NO
Do you engage in any activity causing yourself to be commonly known | YES
in the trade as a dealer or market maker in security-based swaps?
I
NO
+ Special note: Certain swaps are excluded from the security-based swap
- dealer definition. Swaps entered into by an insured depository institution
You are not a security-based in connection with originating a loan, by a cooperative with its members,
swap dealer. between majority-owned affiliates, for hedging physical positions, and
by registered floor traders may be excluded.
NO YES
\4 v

Are you a major security-based swap

Are you a U.S. person?

o —— YES —>
participant? (see chart 1) (see chart 2)
| |
NO YES
]
NO ¢
Are you doing business overseas? [€«—— NO — Are you doing business in the U.S.?
I I
YES YES
L
y +l
Are you a non-U.S. person doing Do you exceed the de minimis threshold?
business in the U.S., including with |—— YES ——> (see chart 3)
non U.S. counterparties? |
|
NO NO YES
\/
Are you a non-U.S. person doing business overseas
with other non-U.S. persons with a U.S. guarantor?
| |
NO YES
i * $ Registration Would
Be Required
Registration Would Not Regulatory Reporting Requirements (see SEC tables for entity and
Be Required (see chart 4) transaction level requirements)
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CHART 1: Are you a major security-based swap participant?

Are you a U.S. person?

— FACTORS
(see chart 2)
I |
YES NO
\ \

Do you guarantee Count all security- Do you guarantee Count all
security-based swaps based swaps security-based swaps security-based
of a non-U.S. person towards position. of a U.S. person who swaps with
who is not subject to is not subject to U.S. persons
capital standards by capital regulation including

its home country under the SEC or foreign braches

consistent with the CFTC or regulated as of U.S. banks.
Basel Accords? a bank?
| | | I
YES NO YES NO v
1
\y | l Does a U.S.
¢ ¢ Y person
Count Do not count guarantee your
transaction transaction |« YES — securlty—bgsed
towards position. towards position. Swaps:

0

Do you maintain a
substantial position
in security-
based swaps?

Do your security-based swaps
create substantial counterparty
exposure that could have serious
adverse effects on the financial
stability of the U.S. banking
system or financial markets?

Details Details
v v

Does your daily average
current uncollateralized
exposure equal or exceed
$1 billion? Or, does your
combined daily average
current uncollateralized
exposure and potential
future exposure equal or
exceed $2 billion?

Are you a financial entity that maintains
a substantial position in security-based
swaps, highly leveraged relative to the
amount of capital you hold (greater
than 12:1 ratio), and not subject to
capital requirements by a federal
banking agency?

Does your daily average Yes to any No to all
current uncollateralized factor factors
exposure equal or exceed
$2 billion? Or, does your l l
combined daily average
current uncollateralized
exposure and potential
future exposure equal or
exceed $4 billion?

You are not a
major security-
based swap
participant.

You are a
maijor security-
based swap
participant.
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CHART 2: Are you a U.S. person?

Are you a natural person resident in the | YES
United States?
I
NO
Are you a partnership, corporation, trust,
or other legal person organized or YES
incorporated under the laws of the United [
States or having your principal place of
business in the United States? Y Y
| You are a U.S. person.
NO A A A
Are you a foreign branch of a U.S. person? |— YES
I
NO
Are you the account of a U.S. person? — YES
I
NO
Are you the foreign subsidiary of a U.S. e

person, incorporated under the laws of
another country and have your principal place
of business outside of the United States? = |— YES ——— | You are a non-U.S. person.
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CHART 3: Do you exceed the de minimis threshold?

Are you a U.S. person?

|
NO

|
YES
| | !
Do you transact with a foreign branch of a U.S. bank? Do you have affiliates?
T T T T
NO YES NO YES
A/ \4 |
Do you deal in securities based Disregard transactions
swaps with non-U.S. persons [<€— with a foreign branch of
guaranteed by a U.S. person? a U.S. bank. Are your affiliates
! —— NO —
YES or NO separately
registered?
4
Do you have affiliates? — NO |
YES
1
YES v
¥ Disregard registered
Do your affiliates transact with Disregard all affiliate affiliates’ transactions.
— NO > . —
U.S. persons? transactions.
|
YES l
v ) - Do you have
Does your affiliate transact with Disregard aff”"'f‘tﬁ — NO —{ inter-affiliate
a foreign branch of a U.S. — YES > trans'actlons wit transactions?
a foreign branch of
Bank? I
a U.S. bank.
! YES
NO I ¢
v - _
Are your affiliates separately isregard regl’stered Disregard inter-affiliate
registered? Tl affiliates transactions.
I transactions.
NO q |
. - Disregard
Do you have inter-affiliate . .
transactions? YES > |nter—aff|.I|ate
I transactions.
NO
[
You have not
*A special entity is (i) a Federal agency; (ii) a State, e_xt_:ee_ded the de
State agency, city, county, municipality, or other vy minimis threshold.

political subdivision of a State; (iii) any employee

benefit plan, as defined in Section 3 of the
Employee Retirement Income Security Act of

1974, 29 U.S.C. 1002; (iv) any governmental plan,

as defined in Section 3 of the Employee
Retirement Income Security Act of 1974, 29

U.S.C. 1002; or (v) any endowment, including an
endowment that is an organization described in
Section 501(c)(3) of the Internal Revenue Code of

1986. 15 U.S.C. 780-10(h)(2)(C).

Does your total dealing
activity over the previous
year exceed $3 billion or
total dealing activity with

“special entities*” over
the previous year exceed

$25 million?

A
— NO —

— YES
3

You have exceeded
the de minimis
threshold.
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CHART 4: Is Regulatory Reporting Required?

Is the security-based swap transaction
conducted in the United States?

NO

v

Is a U.S. person a direct counterparty on
either side of the transaction?

I
NO

v

Is a U.S. person a guarantor on either side
of the transaction?

I Y YV VY

— YES

— YES

— YES

NO Regulatory reporting is required.

¢ A A A

Is either direct counterparty a
security-based swap dealer or a major [ — YES
security-based swap participant?

I
NO

v

Is there a guarantor who is a
security-based swap dealer or a major
security-based swap participant on either
side of the transaction?

NO
v

Is the security-based swap cleared through | _ YES
a clearing agency having its principal place
of business in the United States? L NO ———>] Regulatory reporting is not required.

— YES
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