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3 White Collar Enforcement Laws Garland Could Wield As AG 

By Reenat Sinay 

Law360 (January 6, 2021, 3:22 PM EST) -- As the U.S. Department of Justice prepares to shift focus under 
reported attorney general nominee Merrick Garland, many lawyers expect an uptick in anti-money 
laundering, foreign corruption and insider trading enforcement aided by new laws within the recently 
enacted National Defense Authorization Act and a pending statute poised for renewed attention. 
 
Here's a look at three pieces of legislation that Garland and U.S. attorneys' offices nationwide could 
have at their disposal in 2021. 
 
The Anti-Money Laundering Act of 2020 
 
One of the NDAA's most important white collar provisions is the Anti-Money Laundering Act, which 
offers prosecutors multiple new tools to help clamp down on the movement of dirty money. 
 
Perhaps the most anticipated piece of the AML Act is the separately named provision known as the 
Corporate Transparency Act, which is designed to tackle the use of shell companies in money 
laundering. 
 
Whenever a company is formed or there is a change of ownership, the CTA now requires those 
companies to register their beneficial owners with the U.S. Treasury Department's Financial Crimes 
Enforcement Network, or FinCEN. 
 
Up until now, each state has had its own registration requirements for new companies. Some states 
allowed corporations to list other corporations as their agents for service of process, allowing them to 
obscure the true owner of the entity. 
 
Having to peel back layer upon layer of shell companies impeded criminal money laundering 
prosecutions, as it often took seven or eight subpoenas just to determine the actual beneficial owner, 
according to former prosecutor Jennifer Beidel, now a partner at Saul Ewing Arnstein & Lehr LLP. 
 
"This bill is designed to prevent that nonsense and make it more obvious who is controlling entities," she 
told Law360. "Similar to 'know your customer' laws in the banking industry, it would be better from an 
anti-fraud standpoint for an actual beneficial owner in an entity to always have to identify themselves 
on the paperwork so there's at least somebody who can answer questions about the entity." 
 



 

 

One potential loophole in the CTA is that corporations with more than 20 full-time employees are 
exempt from registration. "The theory being if you have 20 employees you're doing something and 
you're not a shell company," Beidel explained. 
 
Still, she noted that fraud and money laundering rings involving more than 20 people are nothing new. 
 
"Whenever you go down a new path, the fraudsters adjust and figure out how to engage in fraud," 
Beidel said. "Even if this [law] gets rid of some of them, it will have been successful." 
 
Another element of the AML Act practitioners are looking at is the establishment of an AML 
whistleblower program modeled after those of the U.S. Securities and Exchange Commission and 
the Commodity Futures Trading Commission. 
 
The new program, under the purview of the Treasury, will build on the current Bank Secrecy Act 
whistleblower law, which allows for a maximum award of $150,000 for information about certain AML 
violations. The Treasury will now have the discretion to pay out larger rewards of up to 30% of the 
amount recovered by the government, akin to the way the SEC and the CFTC dole out awards. 
 
In addition to incentivizing people to come forward with tips about AML violations, the program will act 
as a deterrent for companies, who will likely be more careful about "identifying and responding to 
deficiencies and beefing up their own compliance programs," said Daniel Tehrani of Morgan Lewis & 
Bockius LLP. 
 
Tehrani said a third, "somewhat under the radar" statute of the AML Act is the expansion of the U.S. 
Department of Justice's authority to subpoena foreign banks with correspondent accounts in the U.S. 
 
Previously, the DOJ could subpoena only the U.S.-based correspondent accounts of foreign banks, but 
not related accounts abroad. Now, it will have access to foreign bank accounts that could aid in its 
investigations, Tehrani said. 
 
The Kleptocracy Asset Recovery Rewards Act 
 
The DOJ and FBI have ramped up efforts in recent years to end kleptocracies' use of the American 
banking system to hide illicit funds. The NDAA's Kleptocracy Asset Recovery Rewards Act aims to reward 
whistleblowers who help identify and recover foreign corruption-linked assets that have been illegally 
stored in the U.S. 
 
KARRA creates a three-year whistleblower pilot program run by the Treasury that offers payouts capped 
at $5 million per individual and a budget of $25 million per year. 
 
While well-established whistleblower programs like the SEC's cover a wide range of white collar crimes, 
there are still gaps in the government's work to thwart foreign corruption that KARRA seeks to fill, 
according to Nicholas Surmacz of Kobre & Kim LLP. 
 
"If you know about some of this stuff, your best bet is usually the SEC's program," Surmacz said. "But if 
one of the parties involved isn't an SEC-registered company, then you're sort of out of luck." 
 
Although the award limit is significantly lower than some of the awards given by the SEC, which 
recently paid out a record $114 million to a tipster, the Treasury does have the option to ask Congress 



 

 

for a higher amount. 
 
KARRA is intended to bolster both criminal Foreign Corrupt Practices Act cases and related civil 
forfeiture actions by encouraging strong leads in efforts to recover foreign corruption-linked funds. 
 
Quality whistleblower tips will "put another arrow in the quiver of prosecutors" as they build their cases, 
according to Beidel. 
 
"It's always easiest, especially in a complicated financial case, to start from a story that's being told by a 
witness as opposed to trying to look at a bunch of documents and figuring out what you think happened 
and go from there," she said. 
 
The act covers all manner of assets, from the bribes themselves to the proceeds of an FCPA offense to 
money stolen from a foreign regime and hidden within the U.S. banking system or converted into U.S.-
based property, Surmacz says. 
 
"For example, if a person knows that somebody involved in one of these things bought a $20 million 
house in Beverly Hills, you could potentially make a tip about the house," he said. "If the house is frozen, 
seized or recovered by the U.S. government, you'd be entitled to a payout." 
 
While it remains to be seen whether a $5 million award will be enough to incentivize quality tips, 
Surmacz noted that the bar for receiving a reward is lower than that of other government whistleblower 
programs. 
 
"Under most of the U.S. whistleblower programs, before you get paid the government needs to get a 
conviction in a criminal case, or the SEC or CFTC needs to get a recovery from a company," said Surmacz. 
"This new law allows the government to pay out somebody upon just the restraining or seizure of stolen 
assets, so it's a much more lax standard." 
 
One potential fly in the ointment is the lack of a specific framework in how to apportion the awards 
compared to other programs, which dictate a specific percentage or percentage range of the recovery 
amount, said Surmacz. 
 
"It's very discretionary, so the question will be how grateful are they going to be in terms of how much 
money they give whistleblowers," he said of the government. "Are they going to err on the side of giving 
big rewards and publicizing them in order to incentivize others to come forward, or are they going to not 
pay out as much as they could have to save money for the program." 
 
The Insider Trading Prohibition Act 
 
This proposed amendment to the Securities Exchange Act of 1934 clarifies what insider trading is and to 
what extent it can be prosecuted, streamlining decades of caselaw in one federal statute. 
 
Insider trading law is currently a mish-mosh of caselaw interpreting other laws — mainly the Exchange 
Act — but the Insider Trading Prohibition Act would resolve differences between circuit courts and set 
one overarching standard, according to Martin Estrada of Munger Tolles & Olson LLP. 
 
"There's never been a statute that fully encompasses insider trading; it's really based on an 
interpretation of other laws in the past," Estrada said. "To have a statute that lays out the full 



 

 

parameters of insider trading would harmonize the various strains of case law that are out there. It will 
be more straightforward." 
 
The bill passed the House of Representatives but has been languishing in the Senate since December 
2019. The president's impeachment trial the following month, the onset of a global pandemic and a 
presidential election captivated the attention of Congress for all of 2020, but there is now a possibility 
for movement once Biden takes office and COVID-19 subsides. 
 
Estrada believes there is a "good chance" the law will be passed. Even if it's not, he predicts that under 
the new administration, the DOJ will put "a greater emphasis on combatting corporate crime, of which 
insider trading is a major part." 
 
Some gray areas would remain, such as who could be held liable for providing insider information, he 
says. 
 
But, he added, "it's far clearer than the state of play that we have now." 
 
--Editing by Alyssa Miller. 
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