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Topics to Be Covered

• Current State of Retail and Lessons Learned from Past Restructurings

– Impact of the pandemic on the industry

– Acceleration of omnichannel consumers 

– Increased need for a more seamless experience and BOPUS technology

– Changes in consumer behavior patterns – some temporary, many more permanent

• Outlook For the Post–COVID-19 Marketplace

– Liquidity levels

– Commercial real estate issues continue

– Section 365(d)(3) constraints on continued nonpayment of rent

– Assumption and rejection deadlines

– State of the law – force majeure and frustration of purpose

– Changes in Paycheck Protection Program (PPP) eligibility rules allow some debtors to benefit

– Subchapter 5 – A new lifeline for some businesses 

• Industry Winners and Losers 
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Current State of Retail and Lessons Learned from 
Past Restructurings

Impact of the Pandemic

• Expansion to omnichannel

• But that causes a “2% degradation”

• Potential Solutions?

Consumer Behavior Patterns Have 
Changed 

• Buy Online/Pick Up In Store (BOPUS) 
technology needs

• Which trends are likely to be permanent 
and which are likely to return to 
prepandemic levels (e.g., all online, 
curbside pickup)

• Industry differences (e.g., grocers vs. 
apparel)
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Current State of Retail and Lessons Learned from
Past Restructurings (cont’d)

Lessons Learned from Past Restructurings

– Bankruptcies likely to continue

– COVID-19 hardships will be an opportunity to rebalance and retool

– Uptick in restructurings, liquidations to continue

– As will litigation with respect to nonpayment of rent 

– Section 365(d)(3) will need to be addressed in the absence of 
shutdown/suspension relief

– M&A activity will increase as players are looking for value on the 
cheap
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Outlook for the Post–COVID-19 Marketplace

• Liquidity Levels in the Sector 

• Commercial Real Estate

– Status of brick and mortar – big malls vs. open-air – why it makes a difference now 
more than ever

– Shift to higher-quality centers

– Geography – how migration patterns have impacted the bottom line

– Legal:  Noteworthy lease term changes
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Legal Issues – Need to Address COVID-19 Period 
and Future Rent Obligations

Section 365(d)(3) gives the debtor up to 60 days to perform postpetition 
obligations under a nonresidential lease.  The debtor’s obligation to make 
postpetition payments is reinstated on the 61st day. 

– During COVID-19, extraordinary relief was available to suspend rent payments, usually 
with support of landlords  
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Legal Issues – Need to Address COVID-19 Period 
and Future Rent Obligations (cont’d)

See, e.g., 

– In re Modell’s Sporting Goods (Case No. 20-14179, Bankr. D.N.J.) – court granted the 
“extra-ordinary” remedy of suspending a debtor’s obligation to pay postpetition rent 
due to complications caused by COVID-19 executive orders.  The court granted the 
suspension twice.  

– In re Pier 1 Imports (Case No. 20-30805, Bankr. E.D. Va.) – court held that section 
365(d)(3) does not give landlords the right to compel payment of postpetition 
obligations (rent); landlords would have priority administrative-expense claims that 
had to be paid upon confirmation.  

– In re JC Penney Co., Inc. et al., No. 20-20182 (DRJ) (Bankr. S.D. Tex. May 28, 2020) 
(Dkt. No. 338); In re CraftWorks Parent, LLC, No. 20-10475 (BLS) (Bankr. D. Del. May 
20, 2020) (Dkt. No. 174); In re Chinos Holdings, Inc., No. 20-32181 (KLP) (Bankr. 
E.D. Va. May 4, 2020); In re True Religion Apparel, Inc., No. 20-10941 (CSS) (Bankr. 
D. Del. Apr. 13, 2020)  
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Going forward –
various 

Bankruptcy Code 
amendments 

under the 
Consolidated 

Appropriations Act 
may impact the 
landlord-tenant 

relationship, 
including:

1
Section 365(d)(3) allows small businesses to defer rent 

up to 120 days, provided that they satisfy hardship tests

2

Section 365(d)(4) extends the assumption and rejection 

period from 120 days to 210 days, and maintains the 

single 90-day extension provision before landlord 

consent is required

3

Section 547 protects landlords that enter into lease 

amendments with tenants on or after March 13, 2020, 

as deferral of rent and subsequent repayment are 

protected from claims of preferential transfers 

4 Sunsets 12/27/22
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Legal Issues – Need to Address COVID-19 Period 
and Future Rent Obligations (cont’d)

• Force Majeure 

– During the pandemic, efforts to escape rent liability based on force majeure grounds were mostly 
unsuccessful.

– Nonpayment of rent largely governed by the terms of the lease agreements.

– But see JN Contemporary Art LLC v. Phillips Auctioneers, LLC, No. 1:20-cv-04370-DLC (S.D.N.Y. 
2020) – court found that the pandemic was a triggering event under the contract’s force majeure 
clause (circumstance beyond the parties’ reasonable control; natural disaster) to excuse defendant’s 
nonperformance under the contract to sell plaintiff’s artwork at an in-person event in May 2020.

• Frustration of purpose and impossibility – discharges a party’s duty to perform under 
a contract where a wholly unforeseeable event hinders the contract’s purpose  

– Mixed results in pandemic litigation. 

– Recently, UMNV 205-207 Newbury LLC v. Caffé Nero Americas Inc. (Mass. Super. Ct., Feb. 8, 2021, 
2084CV01493-BLS2) has breathed new life into the argument.  In that case; the court held that rent 
was not due if the restaurant couldn’t operate, as the purpose of the contract — to serve customers 
food and coffee inside the café — had been frustrated.  
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Legal Issues – Need to Address COVID-19 Period and 
Future Rent Obligations (cont’d)

– In re Cinemex USA Real Estate Holdings, Inc., et al., 2021 WL 564486 (Bankr. S.D. Fla., 
Jan. 27, 2021) – purposes of movie theater lease were frustrated by a government order 
to shut down theaters; relief from paying rent granted only for those periods when 
theater was legally prohibited from opening.

– But see 

– In re CEC Entertainment Inc., 2020 WL 7356380 (Bankr. S.D. Tex., Dec. 14, 2020) –
since leases had contemplated the risk of disruption by governmental regulations and 
allocated such risks via the force majeure clauses, the clauses, which did not allow 
the debtor to withhold or abate rent during the pandemic, superseded the frustration-
of-purpose doctrine.  

– The Gap Inc. v. Ponte Gadea New York LLC, 2021 WL 861121 (S.D.N.Y. Mar. 8, 2021) 
– request for rescission and reformation of a lease based on frustration-of-purpose 
doctrine was denied; the lease’s force majeure clause contemplated the government-
mandated shutdown, and was therefore not “wholly unforeseeable.”  
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Expansion of Subchapter V (Small Business 
Reorganizations)

12

Cares Act increased 
debt ceiling to $7.5 
million, excluding 
insider and contingent 
debt Expanded ceiling 

expires on March 27, 
2022

Historically intended 
for very small 
businesses with 
$2.725 million debt 
threshold



Expansion of Subchapter V (Small Business 
Reorganizations) (cont’d)
Key Features

Typically, no creditors’ 
committee

Fast track process

No consenting impaired 
class required to confirm a 
plan

Absolute priority rule is relaxed 
so equity can maintain 
ownership without creditors 
being paid in full

Commitment to pay all 
disposable income for three 
to five years

Subchapter V Trustee is 
appointed
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Expansion of Subchapter V (Small Business 
Reorganizations) (cont’d)

• New case law held that PPP money and lease rejection damages claims are 
excluded from debt ceiling. In re Parking Mgmt., Inc., 620 B.R. 544 (Bankr. D. 
Md. 2020) (Judge Thomas J. Catliota).

• Therefore, much larger cases have been filed:

– Furla (USA), Inc. (Bankr. S.D.N.Y. 20-12604) (14 retail stores)

– NTS W. USA Corp. (Desigual) (Bankr. S.D.N.Y. 20-35769) (12 retail stores)

– Solstice Sunglasses (Bankr. S.D.N.Y. 21-10306) (66 retail stores)
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PPP Eligibility Clarified

• Since the first round of PPP loans, there has been confusion regarding eligibility 
for debtors

– Small Business Administration (SBA) argued that any applicant in Chapter 11 
bankruptcy was not eligible for a PPP loan

– Generally prevailed

– Impacted Chapter 11 filings

• In the second round of PPP funding, Congress skirted the issue by leaving it to 
the SBA to determine if a debtor could access PPP loans (SBA said no)

15



PPP Eligibility Clarified (cont’d)

• Finally, on April 6, 2021, the SBA provided additional guidance for when a debtor 
could access PPP funds by issuing FAQ 67. The SBA determined what conditions 
terminate involvement of a business in a bankruptcy case.

• For debtors under Chapter 11, 12, or 13, the FAQ provides that they are no 
longer “presently involved in any bankruptcy” upon two occasions:

– once a plan confirmation order has been entered, and 

– once an order dismissing the case is entered.

• In each of the circumstances, however, the SBA indicates that the order must be 
entered before the filing of the PPP application.

16



Outlook of a Post-COVID-19 Marketplace

• Segment winners and losers 

– Health and wellness

– Creature comfort providers

– Furniture

– Home goods

– Environmental, social, and corporate governance

• Challenges   

– Supply chain 

– Excess inventory

– Work from home 
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Coronavirus/
COVID-19 Resources

19

We have formed a multidisciplinary 
Coronavirus/COVID-19 Task Force to 
help guide clients through the broad scope 
of legal issues brought on by this public 
health challenge. 

To help keep you on top of 
developments as they 
unfold, we also have 
launched a resource page 
on our website at
www.morganlewis.com/
topics/coronavirus-
covid-19.

If you would like to receive 
a daily digest of all updates 
to the page, please visit the 
resource page to subscribe
using the purple “Stay Up to 
Date” button.
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